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1992-ci il 08 yanvar tarixinden ayda bir dofs nosr edilir.

e Hor sayda taninmis hiiqugsiinaslarin, iqtisadgilarin, habels
hiiquq vo iqtisadiyyat sahosindo calisan digor miitoxossislorin
elmi praktik maqalslori ¢ap olunur.
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Azorbaycan Respublikasinin qanunlari, Azasrbaycan Respubli-
kas1 Prezidentinin forman va sarancamlari, Nazirlor Kabinetinin
qorarlari, Konstitusiya Mohkemasi Plenumunun qorarlari, Ali
Mohkoma Plenumunun gorarlari, tolimatlar vo diger normativ
aktlar darc olunur.

e Jurnalin maqsadi hiiquqi miinasibatlarin va vatandas comiyye-
tinin tagakkiilii, hiiquq ve qanungulugun tabligatidir.
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maddodon ibarot olan 21 oktyabr
9 2005-ci il tarixli “Inzibati icraat
haqqinda” Azarbaycan Respublikasinin Qanunu
[6] vo 132 maddodon ibarat olan 30 iyun 2009-
cu il tarixli Azorbaycan Respublikasinin inziba-
ti Prosessual Macolloasi [5] qlivvays mindikdon
sonra 6lkomizdos inzibati mohkomalor foaliyyato
bagladi. Mogsadi inzibati orqanlar torofindon
insan hiiquq ve azadliglarina amol olunmasini
tomin etmokdon vo ganunun aliliyino nail ol-
maqdan ibarot olan “Inzibati icraat haqqinda”
Azorbaycan Respublikasinin Qanunu inzibati
aktlarin gobul edilmaosi, icra olunmasi va ya logv
edilmasi ilo bagli inzibati orqanlar torafindon
hoyata kecirilon foaliyyotin hiiquqi osaslarini,
prinsiplorini vo prosedur qaydalarini miioyyon
edir. Bu Qanunun miiddsalari inzibati orqanlarin
fiziki vo ya hiiquqi soxsloro miinasibatdo faktiki
xarakterli digor foaliyystino (harokatloring) do
samil olunur.

21 oktyabr 2005-ci
“Aidiyyat” bagliqlt 4-cii maddesindo deyilir:

il tarixli Qanunun
“Inzibati orqanlar qanunla onlarin solahiyyatino
aid edilmis islor iizro inzibati icraati hoyata ke-
girirlor.

Inzibati orqan miiracioto baxilmasi ilo ola-
gadar solahiyyatli olub-olmamasini miistaqil so-
kilds miioyyan etmoys borcludur.

Inzibati organlar arasinda aidiyyst vo ya
solahiyyatlorla bagli miibahisslor miioyyon olun-
mus qaydada subordinasiya baximindan yuxari
inzibati organ vo ya miivafiq icra hakimiyyati
organi torofindon yaradilmis komissiya torofin-
don hall edilir. inzibati orqanlar arasinda aidiyyat
vo solahiyyatlo bagli miibahisalorin holli qayda-
st miivafiq icra hakimiyyati orqani torafindon
miioyyan olunur”.

Azarbaycan Respublikasinin Inzibati Proses-
sual Macallasi ise inzibati hiiquq miinasibatlori
ilo bagli miibahisolorin mohkomo aidiyyatini,
homin miibahisoloro mohkomads baxilmasinin
vo holl edilmasinin prosessual prinsiplorini vo
gaydalarimi miioyyan edir.

Ad1 ¢okilon Macallonin “Hakimlorin miisto-
qilliyi prinsipi” adlanan 10-cu maddasins asasan,
inzibati mohkomo icraatin1 hoyata kegirorkon
hakimlor miistoqildirlor vo yalniz Azorbaycan
Respublikasinin Konstitusiyasina vo qanunla-
rina tabedirlor. Inzibati miibahisoyo baxilmasi
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vo onun hall edilmoasi ilo olagodar hakimo hoar
hansi tosir gdstorilmosi qadagandir. Inzibati
miibahisoyo baxilmasi vo ona dair gorarin qabul
edilmasi ilo alagodar hakimin birbasa vo ya do-
lay1 gostarislor gdzlomasi va ya belo gostorislori
gobul etmosi yolverilmozdir.

Bildirmoyi zoruri hesab edirik ki, inzibati
mohkomalar foaliyyato basladiqgdan sonra Azor-
baycan Respublikasinin Ali Mohkomosinds in-
zibati Kollegiya formalagsmis vo homin Kolle-
giya bir sira mithiim gorar vo qorardadlar gabul
etmisdir. Onlarm bozilorino nozor yetirok. Id-
diag1 “Greenroom” MMC-nin cavabdeh Azor-
baycan Respublikasi Iqtisadiyyat Nazirliyi
yaninda Dovlot Vergi Xidmatinin Baki sohori
Lokal Galirlor Bas Idarasina qars1 diiriistlosma
adr ilo faiz mabloginin silinmasinin gqanunsuz
hesab edilmasi vo homin mablogin comiyyatin
soxsi hesab voragosindo artiq 6doma kimi barpa
edilmasi tolabi barads is lizra miibahisali hiiquqi
mosaloyo dair hiiququn totbiqi ilizro mohkomo
tacriibasinin vahidliyinin tomin edilmosi mo-
solosindo Ali Mohkomonin Inzibati Kollegiya-
smin 13 avqust 2020-ci il tarixdo gobul etdiyi
gorardad maraq dogurur. Homin qorardadda
gostarilir: 2017-ci il 01 yanvar tarixden qlivvaya
minmis “Vergi 6doyicilorinin 2017-ci ilin 1
yanvar tarixind movcud olan vergi borclarinin
tonzimlonmasi haqqinda” 30 dekabr 2016-c1 il
tarixli Qanuna asason, Azorbaycan Respublika-
sinda sahibkarligin inkisafinin stimullagdirilma-
s1, olverigli biznes miihitinin formalasdirilmasi
vo vergi yukiiniin optimallasdirilmasi maqsadi
ilo  vergi ddayicilerinin vergilorin Azarbaycan
Respublikasinin Vergi Macallasi ilo miioyyon
edilmis miiddotdo 6donilmomasino goro hesab-
lanmais faizlor tizra 2017-ci ilin 1 yanvar tarixine
vergi orqanlarindaki soxsi hesab varogslorinds
movcud olan borclarimin vergi orqanlart tore-
findon silinmosi qorara alimmis vo bu Qanuna
osason faiz borclarinin silinmosi hoyata kegiril-
migdir. Sozligedon Qanuna goro, faiz borclar

silinmis vergi Odoyicilori sirasinda 01 yanvar
2017-ci 1l tarixden ovvel barolorinds hesablan-
mis vergilori mohkomods miibahisolondiran ver-
gi 6dayicilari do olmusdur. Vergi orqani bildirir
ki, belo miibahisolor vergi 6doyicisinin xeyrino
yekunlagsdigdan sonra ganuni qlivvoyo minmis
mohkamo gorarlarma uygun olaraq daha ovval
hesablanmis vergilor soxsi hesab vorogosindo
azaldildiqda, vergi orqaninin istifadssinds olan
program tominati faizlorin artiq mdvcud olma-
digin1 nozars almadan avtomatik olaraq azaldil-
mis homin vergi mobloglorina miitonasib faiz
moblagini do yenidon soxsi hesab varagesindon
silmis vo bu zaman artiq homin faizlorin 30 de-
kabr 2016-c1 il tarixli Qanuna asasan silindiyini
nazors almamis, naticoda silinmis faizlor tokrar
silinmigdir. Bu texniki xota vergi 6doyicisinin
soxsi hesab veroqasinds osassiz olaraq 6donil-
momis borclarinin azalmasi, yaxud artiq vergi
O0domoasinin yaranmasina sabob olmusdur. Ona
goro do vergi orqani proqram tominatinin yol
verdiyi xotanin aradan qaldirilmasit mogsadi ilo
diirlistlosmo omoliyyati apararaq tokrar silinmis
faiz moblogini soxsi hesab voragosino barpa et-
mis, yaxud osassiz olaraq yaranmis artiq 6domaoni
azaltmigdir.

Ali Mohkomonin Inzibati Kollegiyas: qeyd
etmisdir ki, hazirki halda vergi orqami toro-
findon 6z foaliyyeti ¢or¢ivasinds aparilan diiriis-
tlosmo omoliyyatinin hanst qaydada hoyata
kecirilmosinin miioyyon edilmoasi, basqa sozlo,
diiriistlogsmo amoliyyatinin inzibati icraata tabe
tutulmali olub-olmamasi masslasine aydinliq
gotirilmolidir. Bunun {i¢iin iso ilk novbado in-
zibati icraat institutunun xiisusiyyatlori tohlil
edilmolidir. Inzibati icraat dovlot-soxs, soxs-
hakimiyyot miinasibatlori probleminin somarali
halli yollarinin axtarisinda yaradilmis miithiim
institutlardan biridir. Bu institutun mogsadi in-
zibati orqanlar tc¢iin hiiquqi baslangiclarin,
rohbar istiqgamatlorin miioyyan edilmasi, biitiin
idaracilik organlar1 iiclin iimumi olan qayda-
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lar gobul etmoklo, hakimiyyot solahiyyatlorinin
hoyata kecirilmosi sahosindo hiiquqi yanas-
malarin vahidliyini tomin etmokdon ibaratdir.
Inzibati icraat institutu dévlet orqanlarinin vo
ya hakimiyyat solahiyyatlorini hoyata kegiron
soxslorin idaragilik foaliyyeti ilo baglh istifads
etdiyi tisul vo qaydalarin konstitusion prinsiplors
osaslanmasini, hiiquqi dévlotin tolobloring, odalot
vo miitonasiblik meyarlarina cavab vermali ol-
masini, maraqli soxslorin monafelorinin nozors
almmasini  tolob edir. Vergi Macollosindo
soxsi hesab voragesinin anlayisi verilmoss do,
“soxsi voraqo” ifadoasine Macallonin motninds
— 87.2-ci maddoado rast golinir. Bununla yanasi
qeyd olunmalidir ki, Vergi Macallosinin 83.1-
ci maddosindo hom do “vergi orqanmin ugot
sonadlori” ifadasi islonilir. Qeyd olunan norma-
nin monasina gors, vergi ddoyicisinin ddomsli
oldugu vergi mablagi barads vergi orqaninin ugot
sonadlorinde qeydiyyat aparilmalidir. Kollegiya
geyd etmisdir ki, bu gobildon olan molumatlarin
vergi orqani tarafindon ugotunun aparilmasi ver-
gi orqaninin asas vazifolorinin icrasinin lazimi
gaydada tomin edilmasi zoruratindon irali golir.
Belo ki, vergilorin diizgiin hesablanmasina, tam
vo vaxtinda 6donilmasine nozarat etmok (maddo
24.0.1), o ciimlodon hesablanmis vo toyinati
iizro daxil olmus vergilorin ugotunu aparmaq
vo bu barado miivafiq icra hakimiyyati orqan-
larima molumat vermok (madds 24.0.4) Vergi
Mocollosindo vergi orqaninin osas vozifalori si-
rasinda gostorilmisdir. Belo olan halda, soxsi he-
sab vorogosini vergi orqaninin vergilor vo digor
macburi ddanislorin hesablasma voziyyatini oks
etdiron ucot sanadloring aid etmok olar. Bunun-
la bagli, hom¢inin nozoro alinmalidir ki, “Ver-
gi 6dayicilorinin 2017-ci ilin 1 yanvar tarixine
movecud olan vergi borclariin tonzimlonmaosi
haqqinda” 2016-c1 il 30 dekabr tarixli
Azorbaycan Respublikasinin  Qanununda da
soxsi hesab vorogosi anlayisindan istifado olun-
mus, vergi O0dayicilorinin vergi orqanlarindaki

soxsi hesab varagolorinds 2017-ci ilin 1 yanvar
tarixino movcud olan faizlor lizro vo totbiq edil-
mis maliyys sanksiyalar1 {izro borclarinin ver-
gi orqanlar torofinden silinmoli olmasi qorara
alinmisdir. Bu qaydada tonzimlomonin 6zl do
bir daha tosdiq edir ki, soxsi hesab varoqosi
vergilor vo digor macburi 6donislorin hesablag-
ma voziyyatini oks etdiron ucot sonadi doyarino
malikdir. Bu qaydada bir ugot sonodinin apa-
rilmas1 vergi idarogiliyinin togkili baximindan
zoruri olmaqla yanasi, hom do vergi organlar
ilo vergi Odayicilori arasindaki miinasibatlorde
aciqligi, soffafligi vo hiiquqi miisyysnliyi tomin
etmoys xidmat edir. Vergi orqaninin mdvgeyina
gora, “Vergi ddayicilerinin 2017-ci ilin 1 yan-
var tarixino movcud olan vergi borclarinin
tonzimlonmasi hagqinda” AR Qanununun tatbiqi
zamani proqram tominatinin yol verdiyi xatanin
aradan galdirilmas1 moqgsadi ilo “diirlistlogsma”
omoliyyat1 aparilmaqgla tokrar silinmis faiz
mablogi soxsi hesab veroqgeasine borpa edilir,
yaxud osassiz olaraq yaranmis artiq 6domo azal-
dilir. Bu halda, hazirki voziyyatds “diiriistlogsma”
omoaliyyatinin hansi tobioto malik amaliyyat kimi
gobul edilmoli oldugu aydinlasdirilmalidir. Bu
zaman qiymat verilmali olan asas masalo ondan
ibarotdir ki, diiriistlosmo omoliyyati mahiyyati
etibarilo vergilorin hesablanmasi omoliyyatina
borabor omoliyyat hesab edilo bilormi?

Vergi Macallosindo vergi orqanlari torafindon
vergilorin yalniz kameral vo soyyar vergi yox-
lamalar1 ilo hesablanmasi, homg¢inin operativ
nozarat todbirlori ilo maliyys sanksiyalarinin
totbiqi nozards tutulmusdur. Buna miivafiq ola-
raq Vergi Macallosindo kameral vergi yoxla-
maslt, sayyar vergi yoxlamasi vo operativ vergi
nozarati tadbirlori naticesinde miivafiq qorar
gobul edilmasi miioyyon edilmisdir. Gostorilon
hesablama qorarlarindan (inzibati aktlardan)
basqa hor hansi digor forqli formada vergilorin
hesablanmas1 qanunvericilikde nozords tutulma-
misdir.



QANUN 01 (327), 2022

Beloliklo, vergi 6hdoliyi yaradan vergilorin
hesablanmas1 vo ya yenidon hesablanmasi iigiin
inzibati aktlarin qobul edilmesi tolob olunur.
Belo inzibati aktlar vergi 6hdeliyinin yaranma-
sinin hiiquqi osasmi toskil edirlor vo miivafiq
olaraq soxsi hesab varagesinds onlara uygun he-
sablama omoliyyatlar1 aparilir. Faktiki xarakterli
harokatlor hor hansi konkret inzibati aktin icrasi-
n1 tomin etmoak ti¢lin edilo bilocayi kimi, hom do
normativ-hiiquqi aktla inzibati organin iizorino
qoyulmus vazifolorin icrasini tomin etmok ii¢lin
da edilo bilor. Normativ hiiquqi aktdan irsli golon
faktiki xarakterli horokotloro miinasibotdo iso
diqgot edilmoli olan magam ondan ibarotdir ki,
bu halda normativ hiiquqi aktin konkret vozifo
miloyyon edon miiddoasinin icrasinin tomin
edilmasi ii¢lin alavo olaraq inzibati aktin gobul
edilmasi tolob olunur, yoxsa yox? Bu suala cava-
bin miioyyonlosdirilmosi iso normativ hiiquqi ak-
tin vozifo miioyyan edon normasinin tohlilinden
asilidir. Belo tohlildon asili olaraq bazon belo bir
inzibati aktin qobul edilmasi qagilmaz ola bilar,
bazon iso normativ hiiquqi aktin konkret vozifo
miioyyon edon normasi aydin oldugundan vs ic-
rasinin tomin edilmasi {i¢lin alava inzibati aktin
gobul edilmosi tolob olunmadigindan normaya
istinadla birbasa faktiki xarakterli horokotlor
hayata kegirils bilor.

Ali Mohkomonin Inzibati Kollegiyas1 qorar-
dadin notico hissosindo bildirmisdir ki, “Ver-
gi 6dayicilorinin 2017-ci ilin 1 yanvar tarixine
moveud olan vergi borclarinin tonzimlonmasi
haqqinda” Azorbaycan Respublikasinin 2016-
c1 1l 30 dekabr tarixli Qanununun tatbiqi ilo bagl
vergi O6doyicilorinin soxsi hesab vorogolorindo
vergi orqani torofindon vergilorin hesablanmasi
ilo alagali olmayan omoliyyatlarin (o ciimlodon,
yol verilmis texniki sohvlorlo bagli diirtistlosmo
adi altinda edildiyi bildirilon diizaliglorin)
edilmasi {iglin ayrica yazili inzibati aktin qabul
olunmasi tolob olunmur [2].

Digor misal. Ali Mohkomenin inzibati Kol-
legiyas1 “Omok pensiyalar1 haqqinda” Azor-
baycan Respublikast Qanununun 32.1-1-ci
maddosinin totbiqine dair 08 oktyabr 2020-ci
il tarixli gorardadinda bildirmisdir ki, “Omok
pensiyalart haqqinda” Azorbaycan Respub-
likas1 Qanununun 32.1-1-ci maddosinin 1-ci
climlosindo nozords tutulan “miiraciot edilon
tarixdon ovvalki an coxu ti¢ il ii¢lin 6donil-
moklo” miiddoasi pensiya hiiququ 2017-ci il 01
iyul tarixodok yaranmis, lakin omok pensiyasi-
nin toyin edilmasi vo ya yenidon hesablanma-
s1 li¢ilin inzibati organa homin tarixdon sonra
miiraciot etmis soxsloro miinasibotdo do totbiq
edilmolidir [1].

Daha bir misal. Azaorbaycan Respublika-
s1 Ali Mohkomosinin Plenumu 10 aprel 2015-
ci ildo “Inzibati mohkoms icraatinda iddianin
mimkiinliiyline dair” 17 banddon ibarat olan 5
nomrali Qorar gobul etmisdir. Homin Qorarda
geyd olunur ki, “mohkomslor nozoro almali-
dirlar ki, inzibati mibahisoloro dair iddianin
asasliliginin yoxlanilmasi {igiin zoruri ilkin sort
onun miimkiin olmasidir. iddianin osasliliginin
yoxlanilmasina yonolmis foaliyyoti zamani
mohkomo cavabdeho garsi irali siiriilmiis mad-
di-hiiquqi tolobin mdvcud olub-olmamasini
aragdirmaqla mahiyyati iizro qorar qobul edir.
Miimkiinliik sortlori iddiaya mahiyyati iizro
baxmaga imkan veron sortlorin mévcudlugunun
yoxlanilmasini nozords tutur. Ona gors do, id-
dianin miimkiinliiyi homise onun asasliliginin
yoxlanilmasindan ovvol aparilan  hiiquqi
dayarlondirmadir. Miimkiinliik sortlorinin mov-
cudlugunu mohkomo toroflorin bildirmosindon
asili olmayaraq 0ziinlin xidmati vozifosine gora
yoxlamalidir” [7].

Novbati misal. Azarbaycan Respublikast Ali
Mohkomasinin Plenumu 10 aprel 2015-ci ildo
“Inzibati vo miilki hiiquq miinasibatlorindan irali

golon miibahisolorin mohkoma aidiyyotino dair”
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adl1 17 bonddon ibarot olan 4 némrali Qarar
gobul etmisdir [3]. Homin Qorarda gostorilir
ki, “xtisusi hiiqug, onun subyektlori olan fiziki
vo hiiquqi soxslor arasinda yaranan hiiquq mii-
nasibatlorini tonzimloyir; xiisusi hiiquq miina-
sibatlorinin toroflori barabor movqgedadir, on-
lar 6z iradslorini ifado etmokdo sorbastdirlor
vo hec biri digorino miinasibotdo hakimiyyat
(pub-
lik) hiiquq 1s9, publik hakimiyyst dasiyicilari

solahiyyotlorini totbiq etmir. Umumi

(Azorbaycan Respublikasinin miivafiq icra ha-
kimiyyati orqanlari, onlarin yerli (struktur) vo
digor qurumlari, bolodiyyolor, habelo ganuna
osason inzibati akt qabul etmok solahiyyati veril-
mis hor hansi fiziki vo ya hiiquqi soxs) ilo fiziki
vo ya hiiquqi soxslor arasinda olan miinasibatlori
tonzimloyir. Bu miinasibotlordo inzibati orqan
qanunla ona havalo edilmis inzibati funksiya-
n1 yerino yetirir vo digor torofo miinasiboatdo
hakimiyyat salahiyyatlorini totbiq edir”.
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I'acanoBa HapmuH AHBep rbi3bl

AHAJIN3 HEKOTOPBIX IOCTAHOBJIEHUM AJIMAHUCTPATUBHOM KOJJIETHH
BEPXOBHOTI'O CYJIA ABEPBAMI)KAHCKOM PECITYBJINKHN

PE3IOME

B cratpe OTMEYACTCA, YTO IPHU OCYHMICCTBJICHUN aIMHUHHUCTPATUBHOI'O CYAOIIPOMU3BOACTBA CYJAbH HE3aBUCHUMBI U

MOMYMHSIOTCS TONIbKO KoHCTUTYIIMK M 3aKkoHaMm A3epOaiimkanckoil PecryOnmku. 3anperniaercs Kakoe-11u00 BO3IeHCTBIE

Ha CyIbIO B CBSI3U C PACCMOTPEHHUEM H pa3pelIeHneM UM aIMUHICTPATUBHOTO CIIOpa.
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CTapIIuil HAYYHBIH COTPYAHUK OTneNa «[ paxaaHckoe nmpaBo, rpakAaHCKUIl polece u

COLIMaJIbHO-9KOHOMMUEecKHe npaBa» MHcTuTyTa npasa u npas yesnoBeka HAHA

VIIK 34:347

O HEOBXOJIUMOCTHU NOAIOTOBKHA
KAJIPOB ITO OKA3ZAHUIO
NAJJIMATUBHOU MOMOIIU
HACEJIEHUIO ABEPBANI’KAHA

Acar sozlar: palliativ yardim, sahiyya tos-
kili, UST, tibbi-sosial yardim, kadr hazirligi,
beynalxalq hiiquq.

Knroueswie cnosa: nantuamuenas nomouyb,
opeanusayus 30pagooxpanenus, BO3, meduko-
COYUAbHAS NOMOWb, NOO20MOBKA KAOpPO8, Me-
AHCOYHAPOOHOE NPaso.

Keywords: palliative care, healthcare orga-
nization, WHO, medical and social care, staff
training, international law.

2014 r. mepBast B UCTOpHUH TiOOATHHAS
PE30JIFOLMS 110 AJUTHATUBHOW ITOMOIIIH,
WHAG67.19, npuzsana BO3 u rocynapcrtsa-uie-
HBI YIIYYIIUTh AOCTYT K NaJNIMaTUBHON TOMOIIH,
KaK OJHOMY M3 OCHOBHBIX KOMITOHEHTOB CHUCTE-
MBI 37]paBOOXpaHEHUs, yAelss 0co0oe BHUMA-
HHE EPBUYHON MEIUKO-CAHUTAPHON TOMOIIH 1
OKAa3aHMIO TTOMOIIY Ha JIOMY M B CTal[MOHAPaX.
[Ipeanonaraercs, 4To NpU OKA3aHUU MAJUIH-
aTUBHOM MOMOIIY MEePCOHANl OTHOCUTCS K Mally-
EHTY C yBaXEHHEM, OTKPBITOCTBHIO, UYTKOCTBIO,
MIPUHUMAas BO BHUMaHUE €r0 JIMYHOCTHBIE, KYib-
TypHbIE W PEJIUTHO3HBIC IEHHOCTH, HAJICKbI
U YCTOM, TaKXE€ KaK W 3aKOHBI, JCHCTBYIOIIHE
B KaXJou crpane. Kak kauecTBO kH3HU, TaK U
JIOCTOMHCTBO SIBJISIETCSI BaXKHOW WHIMBHIyallh-

HOM KOHIEMIMEeH KakJI0ro MalMueHTa, KoTopas
CKJIQ/IBIBAETCSI M3 PA3JIMYHBIX KOMIIOHEHTOB U
IPUOPUTETOB. B 3aBUCMMOCTH OT omnpeseseHus
JIOCTOMHCTBO MOYKHO PaccMaTpHUBaTh CKOpee Kak
HEOTHEMJIEMOE CBOICTBO, YEM KaK MPEAMET, KO-
TOPBIA MOXKET OBITh MOBPEKACH WU YTpaycH.
[Ipunumas 3T0 BO BHUMaHHe, 33jJa4ya Majljiua-
TUBHOM TIOMOIIM - 00€CHeunTh OOCTAHOBKY, B
KOTOPOH TAIlMeHT MOXET YyBCTBOBATH YBa)Ke-
HUE CBOETO JIOCTOWHCTBA, a MEepCOHANl yBaXkaThb
JIOCTOMHCTBO NAIMEHTA.

B Imnob6ansnom mumane aevictBuii BO3 mo
npodrIaKkTuKe HEMH(GEKITMOHHBIX 3a00JI€BaHUMA
(HU3) u 6oprbde ¢ aumu Ha 20132020 rr. man-
JMaTUBHAS TIOMOIIb MPSIMO MPU3HAETCS YaCThIO
KOMILJIEKCA YCIIYT, OKa3aHHE KOTOPBIX HE0OXo-
JUMO MpHU HEWH(EKIMOHHBIX 3a0oneBaHusx. B
2011 r. B [lonmuTHueckoi AeKiiapalii COBEIla-
Husi Beicokoro ypoBHsi A OOH mno npoduak-
THUKE HEMH(EKIIMOHHBIX 3a001eBaHuil U 60pbOe
C HUMH, IPABUTEIHCTBA CTPAH MPU3HAIU HEOO-
XOJIUMOCTh YIYULIeHHs JOCTyla K HajyInaTuB-
HOW TIOMOIIH, a JOCTYI K ONMUOUIHBIM 00e300-
JUBAIOIINM CpPEACTBAM BKJIIOUWIM B YHUCIO 25
nokaszaresiell No0aTbHOM cUCTEMbl MOHUTOPHH-
ra HAU3 [6].

ObecnieyeHre MOCTYMHOCTH MMaUIMATUBHOM
MOMOIIIM — 3TO HE MPOCTO OAHA U3 ATHUECKHUX
00s13aHHOCTEI CUCTEM 3/1paBOOXPAaHEHHs, HO U
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00513aT€IbCTBO B CHIIy MEXAYHAPOIHOIO 3aKO-
HOJATENbCTBA MO IpaBaM 4yesioBeka. [IpaBo Ha
NaJJIMaTUBHYIO NTOMOIIb U 00e30011BaHue TpU-
3HAeTCs MPaBOM 4YeJIOBEKa Ha 310poBbe. B co-
OTBETCTBUU C MEKIYHAPOJHBIMU KOHBEHLIUSIMU
0 KOHTpOJIE HaJl HAPKOTUKAMHU CTPaHbI CBA3aHbI
JIIBOMHBIM 0053aTeIbCTBOM — 00ecIeunBarhb J10-
CTYITHOCTb KOHTPOJHUPYEMBIX BEIIECTB JI Me-
JUIMHCKUX LIEJIEH U B TO e BpeMs 3allluiiarh
CBOC HACEJICHHWE OT 3aBUCUMOCTH OT JTHX Be-
IIECTB U MX HEHAJUIEXkKAIIEro MCIIOJIb30BAHUS
[1]. K coxanenuto, cTpaHbl ropazao Oojblle
BHHUMaHUS YJIEJSIIOT CBOMM 0053aTeNbCcTBaM 10
MPEIYIPERKACHUIO 3T0YHOTPEOICHHST JaHHBIMU
CpeACTBaMH, Y€M CBOUM O00s3aTeiabCcTBaM IO
00€CIeueHuIo 10CTYIa K HUM JUIsl MEAUIIMHCKHUX
LEIEH.

[TamunaTBHAs NOMOLIL HE TIpeAHA3Haye-
Ha JJIs TOrO, 4TOObl YCKOPUTH WM OTCPOYUTH
CMEPTh, HO MOJIb3YETCS ITUUECKUMHU NTPUHIUNIA-
MU COBMECTHOTO NPUHATHS pelIeHni 1 3abnaro-
BPEMEHHOIO IUIAHUPOBAaHUS MOMOIIU AJIs BBI-
SBJICHUSI NIPUOPUTETOB M II€JIeH MAlMEHTOB B
OTHOILIEHUH yX0Jla 32 HUMH B KOHLIE )KU3HEHHOTO
nyTu. [Ipumensiercs 6puraaHblii METOA, U K IPO-
LIECCY MOTYT OBbITh IPUBJICUEHBI MHOTHE ITOCTaB-
LIVKU PA3IMYHBIX MEAUIMHCKUX U COLUAJIBHBIX
YCIIYT, @ TaKXe BOJOHTEPHL. BaxkHO HE cunTaTh,
YTO MAJUIMATUBHYIO IIOMOILB MOTYT OKa3bIBaTb
TOJBKO OONbHUIBL. OHA MOXKET IPEAOCTaBIIATh-
Csl B JIIOOOM MEIUIIMHCKOM YUPEKJIEHUH, a TaK-
K€ Ha JOMY Y IMALAEHTOB M MOXET YCIIEHUIHO
OCYUIECTBIIATHCS J1a)Ke MPHU OTPAHUYEHHBIX pe-
cypcax. Takum oOpa3om, CIyObl HaTMATHB-
HOM ITOMOIIY TOJIKHBI KAK MUHUMYM:

— BBISBJIATH MAIMEHTOB, KOTOPHIM MaJulha-
TUBHAsI TIOMOILb MOTJIa OBl IPUHECTH TOJIB3Y;

— IIPOBOAMTH IEPBUYHYIO ¥ IOBTOPHYIO OLICH-
Ky (PU3MYECKUX, SMOLIMOHAJIbHBIX, COLUATbHBIX
U TyXOBHBIX CTpaJlaHUi MallUeHTOB, OIICHKY (TI0-
BTOPHYI0) 3MOIIMOHAJBHBIX, COLMAIBbHBIX WIIH
JYXOBHBIX CTpa/laHui UJI€HOB CEMbH;
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— obnerdath 005b U PUINIECKHE CUMITOMBI,
MPUYHHSIONINE CTPaJaHHE;

— OTBEYaTh JTyXOBHBIM, IICUXOJOTUYECKUM 1
COILIMANTLHBIM MOTPEOHOCTSM;

— BBISICHSITh, KAKMX IIEHHOCTEH MpUIepKUBa-
eTCs TAILMEHT, U OMNpPEeACNATh 3aJa4yu OKa3aHUs
MOMOIIH C YYETOM 3TUX KYJIbTYPHBIX LIEHHOCTEH.

OCHOBHBIE METOJIbI MEPBUYHON MaIMATHB-
HOM MTOMOIIIA MOYXHO Pa3/e/IuTh Ha YEThIPE KaTe-
TOpHH, & UMEHHO: (PU3MYECKHUI yXOJ, TICUXOIIO-
TUYECKast/IMOIMOHATbHAS/ IyXOBHAsT  TIOMOIIIb,
MJIAHUPOBAHKUE U KOOPJMHALIUS TTOMOIIU U KOM-
MyHUKauus [3].

CornacHO peKOMEHJAIUsIM U PyKOBOACTBAM
BO3 B paMKkax MOz€IN OKa3aHUS yCIYT JOJIKHBI
YUYUTBIBATHCS COIMAIIbHBIN KOHTEKCT M OCOOCH-
HOCTH CHCTEMBI 3[]paBOOXpPAaHEHUs CTpaHbl. Bee
NPUBEACHHBIC TPUMEPHI TPEOYIOT AalbHEeHIIeH
aJlanTalud C y4eTOM MECTHBIX MOTPEOHOCTEH.
MOo’kHO cO3/1aBaTh WK PACIIUPSATE CITY>KOBI Taj-
JMATUBHOM MOMOIIM Pa3HBIMU CIIOCOOaMH, B 3a-
BHCHMOCTH OT MECTHOW cuTyanuu. Hampumep,
CTpaHa MOJKET PEUIUTh Ha4aTh CO CIICTYIOIINX
IIaroB;

1. cozmanue CiykObl TaJNIMaTUBHOW TTOMO-
M Ha JIOMy WJIM HMHTETpalusl NauIMaTUBHOU
MOMOIIIM HAa JIOMY B CYUIECTBYIOLIUE CIY>KOBI
MIOMOIIK Ha JI0MY;

2. co3llaHue CIy>K0 MayIMaTUBHOM MOMOIIU
Ha YPOBHE COOOIIIECTB;

3. uWHTerpamusi CiIyX0 NaTHAaTUBHON TIO-
MOIIM B CTPYKTYypy pailOHHOW OOJBHHUIBI WM
OOJBHUIIBI 00IIIET0 TTPOdHIIS;

4. co3maHue CIy>KOBI TAJUTMATUBHOM MOMO-
I 17151 IeTeH, BKIt0Yasi HOBOPOKIEHHBIX;

5. co3laHue aBTOHOMHOTO IICHTpa Tajida-
THUBHOM MOMOIITH MJIM XOCIHCA;

6. HCIIOIL30BAaHUE KOMILICKCHOTO IIOAX0Aa B
paiione [5].

[ManauaTuBHAs MOMOIIbL HA JOMY — 3TO
MPEIOCTABICHUE YXO/Aa U JICYEHUsI HA JIOMY IO
MECTY MPOKHUBAHUS MAIMEHTA C XPOHUYECKUMH,
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YIPOXKAIOUIMMHU JKU3HU MPOOJIEMaMU 310POBbS,
TaKUMH KaK pak, MPOrPeCcCHPYIONINE KapIuo-
JIOTHYECKHUE, TOYCYHbIE WJIH PECHUPATOPHBIC
3aboneanus, BUY/CIIN]/] u xpoHudeckue He-
BpOJIOTHYECKHE paccTpoicTBa. s atoro nyd-
e BCEro MOAXOAUT MHOTONpoduMiIbHAs Opura-
1a, TPOIIE/Iasi MOATOTOBKY MO IMaUTMaTUBHOM
TTOMOIIIH W BKJTFOUYAIOIIAs BpadeH, MEIUITMHCKUX
cecTep, MECTHBIX MEIUKO-CAaHUTAPHBIX PaboT-
HUKOB W BOJIOHTEPOB.

Bo MHOrMX cuTyanusx THaJTHATUBHAS TI0-
MOII[b Ha JOMY OOecreuuBaeT psija TMPEHUMY-
mecTB. Hampumep, MHOTHE TaIMEHTHI YyBCT-
BYIOT cebsi ropa3no KoMQoOpTHEe 0Ma, YeM B
MEIUIUHCKOM yupexaeHun. Oka3zaHue yciyr Ha
JIOMY TIPeyCMaTpHUBaeT BOBICUYCHHOCTD YICHOB
CEMBH B 3TOT MPOLIECC, YTO, B CBOIO OUEPEb, 03~
HayaeT OOJIerYeHue JIOCTyNa MalueHTa K Jieue-
HUIO ¥ yxony. [Ipu oka3zaHWM IMOMOITH HA JIOMY
YJICHBI CEMbH, 00ECIIEUNBAIOIIUE YXO/, MOTyda-
10T KOHCYJIBTAIlUU U TIOJJICPKKY, H, KPOME TOTO,
Opuraja MOMOIIM HA JIOMY MOXET COAEHCTBO-
BaTh B IOJIyUYCHUM HANpPaBJICHUS Ha JIOTIOJIHU-
TEJIbHBIC YCITYTH.

C omHOI CTOPOHBI, YXO/I U JICUCHUE Ha JIOMY
MOMOTAIOT MAIUEHTY U CEMbE COXPAHSITH MPABO
Ha JIMYHOE IMPOCTPAHCTBO W KOH(HUICHIHAIb-
HOCTb, & C IPYTOW CTOPOHBI, OHH TIOMOTAIOT TT0-
BBICUTH OCBEJJOMJICHHOCTh MECTHOTO HACEJICHUS
0 NAJTMATUBHOU ITOMOIIU.

B cocraBe Opurazpl 1Mo OKa3aHUIO MMOMOIIU
Ha JIOMY HEOOXOIUMBI, KAK MUHUMYM, IITaTHAS
MEIWIIMHCKAsT cecTpa ¥ Bpau-COBMECTHUTEIb,
XOTSI 3TO 3aBUCUT OT HOPMATHBHOW 0a3bl M CH-
CTEMBI 3/IPaBOOXPAHCHHS B KOHKPETHOW CTpaHE.
B uneane B MHOTONpoduiIbHYyI0 OpUTamy J0xK-
HBI BXOJIUTh MEAWIIMHCKIE CECTPHI, BpayH, TICH-
XOJIOTH/KOHCYJIBTaHThI, COIMAIbHBIC PAOOTHHKH
1 00yYCHHBIC BOJIOHTEPBI MJTH MECTHBIC MEJIUKO-
CaHUTapHbIC PaOOTHUKH.

Crnenyer Takke OO0ECIIEUUTH TIOATOTOBKY
YJICHOB CEMbH, OCYIIECTBISIONINX YXOH, Ipe-
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JIOCTaBUB UM MPOCTYIO MEUaTHYI0 UH()OPMAIIHIO
M0 OKa3aHUIO0 MEAUIIMHCKOW MTOMOIIU MAIlUeHTY
Ha JIOMY.

TTanmmaruBHAs MOMOIIEL HA 0a3e 00JILHHUIIBI.

Bo Bcex OonbHHMIIAX, 3aHUMAIOIIMXCS JIeUe-
HUEM PaKOBBIX OOJBHBIX, JJOJDKHA OBITH CITy:K0a
MaJUTMATUBHOM ITOMOIIIH.

ITannuaTuBHAs MOMOIIL Ha 0aze OOJBHHIIBI
yaydIllaeT pe3yibrarhl JeueHus nanuenrta. Ha-
JUYKe B OMHOM MECTE Pa3IUYHBIX CIEIUaTN3H-
POBaHHBIX YCJIYT M TMATHOCTUYECKUX MPOIIEAYP
JieJIaeT MOMOIIbL 0ojIee BCEOOBEMIIIONMIEH U 00-
JeryaeT KynupoBaHue cuMntoMoB. [Ipu okasa-
HHH [TAJUTMATUBHOM IOMOIIY Ha 0a3e OOJbHUIIBI
TaKke MpoIe 00CyKIaTh ¢ MAIEeHTOM €ro IeH-
HOCTH, TUArHO3, IPOTHO3BI ¥ JJOCTHYb COTIIACHS
B OTHOIIEHUU Tieneil momoru. OOCIyKnBaHue
B OONBHUIIE OOBIYHO COKpAIaeT JIUTEIBHOCTh
npeObIBaHMs TAIMEHTa B CTAIlMOHApe M CIIO-
COOCTBYET IJIABHOMY TIEPEXOJy K TOMOIIM Ha
YpOBHE MECTHOTO coo01iecTBa. FIMeroTcs Takxke
(dakTHUeCKHe JaHHBIC, CBUICTEIHCTBYIOIIHE O
TOM, YTO TaKUM O00pa3oM CHHKACTCS MPUMEHE-
HUe OeCIONIe3HBIX WU BPEIHBIX BUIOB JICUCHUS
B KOHIIE JKM3HU.

[ToMuMO 10NIB3BI JIsI KOHKPETHBIX IMAIMEH-
TOB, CiIy0a MalIMaTUBHOM MoMolIM Ha 0ase
OOJILHHIIEI JeNIaeT HANISAHBIM ITOJ0KHTEIBHOE
BO3JCHCTBHE MAJUTMATUBHON MOMOIIN IJI BCE-
ro OOJBPHUYHOTO TMEpCOHaNa, TOMOTras MeIu-
UHCKUM pabOTHUKAM JPYIHX clieluaibHOCTEN
yY3HaTh O NAJUIMATUBHOW MOMOIIM U CONECUCTBYS
ee JanpHelIeMy ucnoiab3oBaHuio. OkazaHue
YCIIYyr Ha MecCTe, TakKuM o0pa3oM, yCHIIUBAET
3HAYCHHUC MaJJIMAaTHBHOM IOMOINM KaK OZHOIO
W3 OCHOBHBIX KOMIIOHEHTOB OOBIYHOTO MEIM-
IIUHCKOTO OOCITY)KUBaHMUS.

Coznanne ciaykObl MaUIMATUBHOW MOMOIIH
Ha 0a3ze OONBLHMILI MOXKET BKJIFOYATh OJUH WU
OoJiee U3 CIeAYIOMNUX BApUAHTOB:

— aMOynaTopHas KIMHHMKA MaJlJTHATUBHON
ITOMOIILIH;
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— KOHCYJbTaTUBHAs CIy>K0a MaJJMaTUBHON
MTOMOIIIM JUIsl CTAllMOHAPHBIX MAIlEHTOB;

— ciy0a OKa3zaHWsl THEBHOW MaTHATUBHOMN
MTOMOIIIH;

— CTallMOHapHOE OT/AEJICHUE MNaJJIMaTUBHON
IIOMOIIIH;

— MaTpoHaXHasl Ciyk0a MajuIMaTUBHOM TO-
MOIIH/YCIIYTH 10 YXOIy Ha oMy [6, ¢. 24].

Hapsiny ¢ Beilieyka3aHHBIME CITyK0aMu maj-
JMATUBHON MOMOIIM BO3MOXKHO CO3/IaHUE OT-
JIEJIBHOTO LIEHTpa MaJUIMaTUBHOW MOMOIIM WU
xocrnuca. [Ipu mmaHupoBaHUM CO3JaHUS TaKO-
ro IEHTpa Ba)XKHO YETKO MPEJCTaBISITh, KaKyIO
(GYyHKLMIO OH OyA€T BBINOIHATH U, €CIIU TPEIyC-
MaTpPUBAIOTCS HECKOJIBKO (PYHKIIUMN, B KAKOM TO-
pAaKe UX cleayeT peanu3oBbiBaTh. [lomumo oc-
HOBHBIX TIPEJOCTABISEMBIX yCIyT (BpadeOHOM,
CECTPUHCKOH, ICHUXOJIOTHYECKOM, COLMAIbHOU
WJTU TyXOBHOM TOJZICPKKH ), IIEHTP MOXKET CTaTh
U7eaTbHBIM MECTOM JIJIs1 00yueHus U npodeccu-
OHAJILHOM MOATOTOBKM COOCTBEHHOTO MEpCOHA-
Ja, JPYTrUX MEIUKO-CAaHUTapHBIX pPaOOTHUKOB,
CTY/ICHTOB-MEJUKOB M YYaIIUXCs MEIUIIUHCKUX
YUUJIUIL, @ TaKKe BOJIOHTEPOB U OOIECTBEHHO-
cTi. CBOEH AESITENbHOCTBIO TaAKKE MOXKET MpO-
Mara"IupoBaTh GUIOCOPUIO MAITHATUBHON TTO-
MOIIIY U METOJIbI TAKOTO BHJ1a TOMOIIIH.

Bce
JOJIKHBI MUMETh OIPEACIICHHYIO MOATOTOBKY B

MOCTaBIIMKKU MCIUIOWHCKUX  YCIIYyT

00J1aCTH IMA/UIMATUBHOW HOMOIIA W 00e300I1H-
BaHUS. YPOBCHb IMOJITOTOBKH, HEOOXOIMMBIN
Pa3IUYHBIM MOCTABIIMKAM MEAUIIUHCKHUX YCIYT,
MOXXHO TIPEICTaBUTH CIIEIYIONIUM 00pa3oM:

— 0a308ble HABBIKU NALTUAMUBHOU NOMOWU
0JIsl 6Ce20 MeOUYUHCKO20 NepPCOHANd — TO €CTh
Bpadeil, MEIUIIMHCKUX cecTep, ¢apmareBToB,
COLIMANILHBIX PAOOTHHUKOB, TCHUXOJIOTOB (BKIIIO-
yasi CTaXEPOB W MPAKTUKYIOIIUX CIEIUaTH-
CTOB);

— YCOBEPUIEHCNBOBAHHbIE HABBLIKU NAJLIUA-
MUBHOU NOMOWU OJisl MEOUYUHCKO20 NEPCOHAIA,
CTaJIKUBAIOIIETOCS C OOJIBITUM YUCIIOM TalUeH-
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TOB ¢ 3a00JIEBaHUSMH B IIPOTPECCUPYIOIIEH CTa-
muu, Takumu kak pak, BUY/CITN ], nemeHus;

— DKCNnepmHuvle HABLIKU NALTUAMUBHOU NO-
MOwU 011 CREYUATIUCTNOB-MEOUKO8 6 MOl 00-
Jacmu, KOTOpbie OynyT paboTaTh B CIICIIUATU3H-
POBaHHBIX OTJICJICHUSAX MATHATUBHON TTOMOIIH
¥ TIOMOTaTh B O0OYYEHUH APYTOTO MEIUIIMHCKOTO
MepcoHara.

Henb3s HemooleHMBATh POJIb IMOATOTOBKH
MEIMIIMHCKUX PAOOTHUKOB. MHOTHE MEIUKU
(Bpauu, MeICeCTPBI, APYTUE METUITMTHCKUE CIIe-
[MUATMCTHI) CYUTAIOT MAUTMATHBHYIO METUITIHY
O4YeHb ITPOCTON. HekoTopsle nosararor, 4To nasi-
JUATUBHYIO TTIOMOIIH MOYKHO OKa3bIBaTh O€3 cIie-
HAILHON MOJITOTOBKH.

Jpyrue cudWTaroT, YTO MaJJTMATUBHAS TIO-
MOIIIb — 3TO YXOJ 3a MpecTapelbIMu U pac-
[IEHUBAIOT €€ TOJIBKO KaK ICHXOJOTHYECKYIO
nojAepKKy. B pesynbrate MHOTHE Bpauu u
MEAUIIMHCKUE PaOOTHUKU OKAa3bIBAIOTCS MOJ-
HOCTBIO HEMOATOTOBJIEHHBIMH K OCYILECTBIIE-
HUIO TAJUTHATUBHOW TOMOIIM HYKIAIOLIUMCS
B HEM mamueHTaM. B 3TOH CBS3M CIIEIHAJINCTHI,
MIPUBJIEKAEMbIC K OKa3aHUIO MAJTMATUBHOMU TI0-
MOIIH, JIOJDKHBI MPOUTH MPOodeCcCHOHATBHYIO
MOJITOTOBKY, U B MIEPBYIO OYEepelb T€, KTO Oy/eT
paboTarh B CHCTEME TMaUTMATHBHON MOMOIIIH.
DTO SABISIETCS HEOOXOIUMBIM yCIoBUEM (P dek-
TUBHOM pabOThI MOAPA3ACICHUI CUCTEMBI T1aJ-
JIMaTUBHOM moMolu [4].

OdeBumHa HEOOXOAUMOCTh OPTaHU3AINH
00pa30BaTeIbHOr0 MpoIecca Mo MauTHaTUBHON
MEUIIMHCKON MOMOIIM C OTKPBITHUEM COOTBET-
CTBYIOIIUX Kaenp U KypcoB B CHCTEME IPO-
dbeccroHanbHOr0 00pa30BaHUs B MEAUITMHCKHUX
By3ax AszepOaiimkanckor PecyOnukmu.

[Tytn pemeHust mpoOIeMbl TOATOTOBKU Ka-
JIPOB T10 TAJUTMATHBHONW MEIUITMHCKOW ITOMOIIH
B AzepOaiikaHe:

— Onpenenutbh nepeuyeHb OCHOBHBIX KOMIIE-
TEHIUH, HeOOXOIUMBIX MPHU OKA3aHWUU TalIha-
THUBHOM MEIUITMHCKOM MOMOIIH;
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— Pa3zpaborarh u BHEIPUTH B CUCTEMY MEIU-
LIUHCKOTO 00pa3oBaHMs y4yeOHbIE MPOTPAMMBI
M0 MaJUIMATUBHOW MEIMIMHCKOW MOMOIIM IS
MOJATOTOBKM TIperojaBaTesiedl U MEIUIIMHCKUX
pabOTHUKOB C Y4€TOM KOMIETEHTHOCTHOTO MO~
X0/13;

— OpranuzoBaTh Kadenpsl U Kypchl MajuTia-
TUBHOW MEIULIMHCKON MOMOIIU B METUIIUHCKHUX
By3ax M Kosuiemkax baky;

— Hcnonb3oBath mozapasfeieHusi CUCTEMBbI
NaJUIMaTUBHOM MEIUIIMHCKOW MOMOILIU B Kaye-
CTBE KJIMHMYECKHX 0a3 MEIULUHCKUX BY30B U
KOJUIEIKEH JUIsl MPaKTUUECKOM MOATOTOBKHU Bpa-
Yel W CpPEeAHEero MEAMIIMHCKOro MepcoHajia Mo
NaJUTHATUBHON MEIUITMHCKON TTOMOTITH.

ITo muenwnto Cekperapuara BO3, pazpaborka
Y TIPAKTUYECKOE OCYIIECTBICHUE MPUBEIECHHBIX
HUKE MEp TMOJINTUKU SIBIISIOTCS BaXKHBIM YCIIO-
BHEM JJI Pa3BUTHUSL CUCTEMbl OKa3aHUs MaJljIu-
aTUBHOM MEIUIMHCKON IOMOIIA B KOHTEKCTE
00LIECTBEHHOTO 3/]PaBOOXPAHEHUS:

— Mepbl MOJUTUKA B OTHOILIEHUH CUCTEMBI
3IpaBOOXPAHEHUS, HAIPABICHHbIE HA MHTErpa-
LU0 MAJJIMaTUBHOWM MEAUIMHCKOW MOMOIIU B
JESATENIbHOCTh BCEX YPOBHEN HALIMOHAJIBHOM CH-
CTEMbI 3PaBOOXPAHECHUS C CO3aHUEM He00Xo-
JTUMBIX MEXaHU3MOB ()MHAHCHPOBAHHSI,

— MeEpbl, HaNpaBJICHHbIE HA YKpEIUICHUE U
pa3BUTHE KaJpPOBBIX PECYpPCOB 3/IpaBOOXpaHeE-
HUS, BKJIIOYass o0pa3oBaHUe W MPoQeccHoHalb-
HYI0 TOJATOTOBKY MEIMIIMHCKUX PaOOTHHUKOB B
Lensix oOecreyeHusl HaJuIekKalluX OTBETHBIX
NEUCTBUM ISl YIOBJIETBOPEHHUS TOTPEOHOCTH B
MaJUIMaTUBHOM TIOMOIIH, a TaK)Ke MEpbI 1O MO-
TOTOBKE J0OpPOBOJIBIEB M MPOCBEIIEHUIO Hace-
JICHMUS;

— Mepbl MOJUTHUKUA B OTHOILLIECHUH JIEKap-
CTBEHHBIX CpPEJCTB, HalpaBlIEHHble Ha olec-
MEYEHUE HAJIMYMS OCHOBHBIX JIEKAPCTBEHHBIX
npenaparoB, HEOOXOAUMBIX ISl JCUCHUS pas-
JUYHBIX CUMIITOMOB, B TOM 4Hci€ O0JIEBOrO
CHUHIpPOMAa U ICHUXOJOTHYECKUX PACCTPOMCTB,
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Y, B YaCTHOCTH, ONTMOUIHBIX aHAJIbI€TUKOB JIJIs
00e3007TMBaHUs U JICUCHHUS JbIXaTeIbHOU HE0-
CTAaTOYHOCTH;

— MephbI MOJIUTUKHU, HAIIpaBJICHHbIC HA OKa3a-
HUE COJCUCTBUS HCCIIENOBATEIbCKON JIeATeNb-
HOCTH B LIETISIX TIPOBEJICHUS OLEHKH MOTPEeOHO-
CTEW B MAJUIMAaTUBHOW MEIULIMHCKOM ITOMOIIH U
pa3paboTku d(pPEeKTUBHBIX CTAHIAPTOB U MOJIE-
JIel TIpeoCTaBIeHUsT YCIIYT, 0COOEHHO B yCIIO-
BUSIX OTPAHUYEHHOCTH PecypcoB [2, c.7].

EBponelickas accouuanus NauIMaTUBHON
MOMOIIK  pa3paboTraiia KOHCEHCYCHBIA JOKY-
MEHT M0 HOpMaM U CTaHAapTaM JJIS XOCIHUCHON
Y najumatuBHOM nomonu B EBpone. bonee 30
CTpaH MMEIOT HallMOHAJIbHBIE CTAHAAPTHI MaJ-
JUATUBHOM MOMOIIU, KOTOPbIE MOTYT OBIThH HC-
MOJIb30BaHBI B KaueCTBE OOpa3IOB B TOMOIIb
CTpaHaM, B pa3pabOTKe UX COOCTBEHHBIX CTaH-
JnapTtoB [7]. DT NOKYMEHTBI U ONBIT CTPaH
MOTYT OBITH OCHOBOUM M TOJIE3HBIM IOJICTIOPb-
€M JUIsl YCOBEpILEHCTBOBAHUS HALMOHAJBHO-
ro 3ApaBOOXPAHEHHUS, C yYETOM KYJIBTYpPHBIX
0COOEHHOCTEH, B YaCTHOCTU JIsI TIOATOTOBKH
KaJpoB U (POPMHUPOBAHUS OpUTA IO OKA3aHUIO
NaJUIMAaTUBHOM IOMOIIM HAceJeHu0 B Asep-
OaiixaHe.

[Tannemuss xoponaBupyca Kosua-19 yxe
Moka3ajga HEeCOCTOSATEIbHOCTh U HECOBEpUICH-
CTBO CaMbIX MPOJIBUHYTHIX M PA3BUTHIX CUCTEM
3npaBooxpaHeHust Mupa. CoBpeMeHHas cuctemMa
3paBOOXPAHEHHUsI JOKHA OBITh B COCTOSIHUU
OTBEYaTh HOBBIM BBI30BAaM B JIMIIE HOBBIX BUPY-
COB W maHJeMuil. JIuia, OTBETCTBEHHBIE 32 Op-
TaHU3AIMIO 3/IPAaBOOXPAHCHHSI CBOMX TpaXkIaH
MOCTOSTHHO JIOJDKHBI OBITh HA IIar BIIEpEI, pas-
pabaThIBaTh HOBBIE MOJIEIM MEAULIMHCKUX YCIIYT
¥ COOTBETCTBEHHO TOTOBHUTH KBAIM(PUITUPOBAH-
HBIX CIIELUATIUCTOB.



QANUN 01 (327), 2022

HUcnoabn30BaHHbIE HCTOYHUKH:

1. Benast KHMTA: CTAaHIAPTHI U HOPMBI XOCIIUCHOW M MaJTHaTHBHOW momonw B EBpore: vacts 1 (2017) https:/pro-
palliativ.ru/wp-content/uploads/2018/10/Belaya-kniga-standarty-i-normy.pdf

2. YKperuieHre MaiTiaTUBHON MEMIIUHCKON MTOMOIIH B KAYECTBE OJIHOTO U3 KOMIIOHEHTOB KOMILIEKCHOTO JICYCHUS
Ha MPOTSDKCHHUU BCETo ku3HeHHoro 1ukia. JJokman Cekperapuara, 20 nexadps 2013 r. // https://apps.who.int/gb/ebwha/
pdf files’EB134/B134 28-ru.pdf

3. [TamnmmaruBHAsS MeIUIMHCKAs moMorns. OcHOBHBIE (akThl. https://www.who.int/ru/news-room/fact-sheets/detail/
palliative-care

4. TIpoGmembl TOATOTOBKM KaApOB IO MaUIMATHBHOM MemuuuHCKOM momormm https://docplayer.ru/41589857-
Problemy-podgotovki-kadrov-po-palliativnoy-medicinskoy-pomoshchi.html

5. [InmanupoBaHue 1 oOKa3aHue yCIIyT NaJIMATHBHON MOMOIIIH : TTOCOOME JUIsl pyKOBOAUTEN e porpamm https:/www.
euro.who.int/ _data/assets/pdf file/0009/383463/palliative-care-guide-rus.pdf

6. Global atlas on palliative care at the end of life. London: World Hospice and Palliative Care Alliance; 2014

7. Standarts, clinical guidelines and protocols http://thewhpca.org/resources/category/standards-clinical-guidelines-
and-protocols

Agakisiyeva Nigar 9li Aga qiz1

AZORBAYCAN OHALISINO PALLIATIV YARDIMIN GOSTORILMOSI UCUN
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XULASO

Miisllif Azorbaycan ohalisine palliativ yardimin gostorilmasi ii¢iin kadr hazirliginin zoruriliyi mosololorini nozordon
kegirmisdir. Biitiin diinya {i¢iin bu ¢otin pandemiyada dovriindo osas yiikii sohiyys, hokimlor vo tibb iscilori dastyir.
Miisllifa goro, Azorbaycanda evdo vo ya xostoxanalarda islomok {igiin palliativ yardimin gdstorilmosi tizro miitoxassislorin
yetigdirilmasino vo bu xidmotin tibbi brigadalarin yaradilmasina lazimi1 addimlar atilmalidir.
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ON THE NEED OF TRAINING FOR PHYSICIANS TO PROVIDE PALLIATIVE
CARE TO THE POPULATION OF AZERBAIJAN

SUMMARY

The author considered the issues of the necessity to train personnel to provide palliative care to the population of
Azerbaijan. In this difficult period of pandemic for the whole world, the main burden is borne by health care, doctors and
medical staff. According to the author, in Azerbaijan, it is necessary to begin to educate and train specialists in the provi-
sion of palliative care and to form medical teams of this assistance to work at home, or in hospitals.

Rayci: h.ii.e.d. S.B.Hasanzads

Taqdim edan: h.ii.e.d., prof. M.D.Damirc¢iyeva
Daxil olma tarixi: 13.12.2021

Tokrar islonmo tarixi: 17.01.2022

Capa imzalanma tarixi: 26.01.2022

14



QANUN 01 (327), 2022

Mawmenosa Baga SArydanu rui3bl,

Crapuunii Hay4HbI cOTpyqHUK oTAena «['paxkaaHckoro npasa, Fpa’kJaHCKOIo Ipoliecca U

COIMATIbHO SKOHOMHUYECKHUX MpaB» nHcTUTyTa [IpaBa u [IpaB uenosexka HAH A3zepbaiimkana

| VK 34:347 |

UCTOPUYECKOE 3HAUEHUE
INYIIMHCKOMU JTEKJAPAIIUU, KAK
JTOKYMEHTA MUPA, I1PYKBbI U
B3AUMHOUN MIOMOIIHA

Acar sozlar: Susa Boyannamasi, miittafiglor,
omakdashq, qardas doviatlor.

Knrwueewvie cnoea: I[llywunckas Oexnapa-
Yusi, COM3HUKU, COMPYOHUYeCmeo, Opamckue
2ocyoapcmaa.
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peration, fraternal states.

enb 15 mrons 2021 roga B HOBEMIIYIO
uctoputo AsepOaiimxkana u Typuun
BOI/IeT HaBcerjga Kak JeHb IpeoOpa3oBaHUs B

COIO3HMYECKHE OTHOUIEHMSI CTPAaTEerMyecKuX
CBsI3ell MeXIy AByMsl OpaTCKUMHU TOCyaapcTBa-
MHU.

N36panue ropoma Lllymm — ocHOBaHHOTO
B 1752 rony Ilanaxanu xaHOM HCTOPHYECKOTO
azepOailkaHCcKoro ropoja, B KOTOPOM BO Bce
BpeMeHa poxuBa 98% azepOaiikaHIICB, SB-
JsIeTCs MOATOMY HecirydaitHbIM aktom [11].

C MeXIyHapOAHO-NPABOBON TOYKU 3PECHUS
[ymunckas [lexkimapanus O COHO3HUYECKHUX
azepOailkaHO-TypelIKUX OTHOUICHUAX Oymaydu
COOTBETCTBYIOIIUM MEKIYHAPOIHBIM JOKYyMCH-
TOM, IHPEACTaBIAET COOONM IPABOBYKD OCHOBY
OyayIInX OTHOIIEHUH, OKOHYATEIbHO O(POPMUB
COIO3HMYECKUN YPOBEHb MEXIOCYIapCTBEHHBIX

B3aWMOOTHOIIIEHUN.
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Co BpemeHU OOpeTeHHs CTpaHOW HE3aBH-
cuMocTH B OKTsi0pe 1991 roma cBs3m MexIy
Azep06aiipkanom u Typrmed pa3BUBaJIUCh I10-
CJIEIOBATENIBHO 0 BCEM HAIlpaBJICHUAM. Mexay
JBYMsI COCETHUMH CTpaHaMu ObLIO MOIIMUCAHO
0osee THICSIUM MEXTOCYIapCTBEHHBIX JOKYMEH-
TOB, OINpEAENSABLINX COAepXkaHHe, oOllee Ha-
MpaBJI€HUE U XapaKTep B3aUMOOTHOLIEHUN MEX-
Iy HUMH.

[IepBBIM OCHOBOITOJIATAIOIINUM JOKYMEHTOM,
MOCIIY>)KUBIIUM 0a30U A Pa3BUTHUS MEKIOCY-
JApCTBEHHBIX a3epOaliPKaHO-TyPEeLKUX OTHO-
LICHUM, SIBJSETCS NMOANMUCAHHBIA B XO/I€ MEPBO-
ro opunuansHoro Busuta Ilpesunenra l'eitnapa
Amuesa B Typruto 9 despans 1994 rona «/lo-
TOBOp O Jpy*0Oe ¥ pa3BUTUU BCECTOPOHHETO CO-
TpyIHUYEeCTBa Mexay AsepOaiimxanom u Typ-
nuen». B TedeHne A0iAroro BpEMEHHM Ha 3TOM
JIOTOBOPE OCHOBBIBAJIOCH PAa3BUTHE B3aUMOOT-
HOILICHUI MEX]ly AByMs cTpaHamu [12].

OuepenHbIM 3TaroM, TOHSBIIUM MEXKTO-
Cy/IapCTBEHHBIE OTHOIIEHUS Ha OoJiee BBICOKHIA
YPOBEHb, SIBUJICS ToANKUcaHHbIi 16 aBrycra 2010
roza «/loroBop o cTparernueckoM napTHEPCTBE
¥ B3aMMHOM ITOMOIIM Mex 1y A3epOalikaHoM U
Typuueit» [12].

W makonen, B Xoje IMOAMMCAHHON 15 wmroHS
2021 roga ymuHckoit Jexnaparuu, AzepOaii-
JUKaH BIIEPBBIE B COBPEMEHHOM UCTOPUU B JIUILIE
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Oparckoit Typiuu oOpes cTpaTern4eckoro napT-
Hepa ¥ 0UIHATIBLHOTO Coro3HuKa [1].

bnarogaps npoBoauMoii MOJTUTUKE HEMTPUCO-
enuHeHus AszepOaiipkaH, He BXOJWI B Ka4ecT-
BE WICHA B KaKHEe-JIMOO BOCHHO-TIOJUTUYECKHUX
ONOKM W HE MMeNl O(QUIIMATHHBIX COIO3HUKOB B
OTIINYME OT HEKOTOpBIX cocenel mo KOxHoKaB-
Ka3ckoMmy peruony. CremoBareiabHO, TMOANKCA-
Hue IymuHckoi Jlexkimapanuu, BIEPBBIE ClE-
nano AzepOaiimxan u Typruo BHEOIOKOBBIMH
COIO3HMKAMHU M TOCTYXKUJIO TOCHIEIyIOeH 1H-
TErpalli U B3aUMHOMY COTPYOHUYECTBY JIBYyX
TIOPKCKUX TOCYIapCTB, KOTOPOE MOXKET B Jajhb-
HEWIEM TOCIYXUTh TPUMEPOM I JPYyrux
CTpaH.

Jlexmapamusi 0 COI0O3HUYECTBE, MOIMCAHHAS
B Xole Bu3uTa B AszepOaiipkaH mpe3uaeHTaMu
Azepbaiimkana u Typrun B ropoze Illyrie, 00b-
SIBJIEHHOM TOCJE MPOILIOTOJIHEN BOWHBI MEXK-
oy AszepOaiikaHoM U ApMeHHEH «KyJIbTYpHOU
cronuiei AsepOaiikaHa», cTaja HOBBIM 3Ha-
MEHATeJIbHBIM 3TallOM, Ba)KHOM BEXOW Ha IMyTH
YKPEIJICHHUsT JIPY’KECTBEHHBIX, OpaTcKuX, B3a-
MMOBBITOJIHBIX OTHOILIEHUW MEXIy JIByMs CO-
CEIHUMH TOCYHapCTBaMU. 3HAMEHATENIBHO, YTO
nonnucanue Jleknapanuu coctosiock 15 urons,
korma B AzepOaiikane otmedarot JleHb Haluyo-
HaJpHOTO criaceHus. IMeHHo B 3ToT AeHb B 1993
rony BosmiaBuBIIMK BepxoBHblii CoBer Asep-
Oaiimkanckoit PecriyOnuku ['eiimap Anues crac
CTpaHy OT cernaparus3ma u rocrepeBopora [1].

Hexnapanus, nonnucannas B lllyme, kacaer-
Cs1 COIFO3HUYECKHUX OTHOIIEHUH B Pa3HBIX chepax.
B Helt 3arparuBatoTcsi BONPOCHl B3aMMOIIOMOILHN
B BOCHHOM, NOJIMTUYECKOM, COLUUAIBHOM, KYJlb-
TYpHOH, SKOHOMHUYECKOM 00J7acTiX, COBMECT-
HO€ TOPrOBO-3KOHOMHUYECKOE COTPYAHHYECTBO,
MOJIOJIe)KHAsT TIOJUTHKA, CIOPT, 0OpazoBaHUE,
NEeSATETLHOCTh B MEXKIYHAPOMAHOW IIJIOCKOCTH,
MOJIUTUYECKUE U SKOHOMUYECKHUE CBS3H, MOJ-
YepKHYTO 3HAau€HUE SHEpreTudeckoil Oezomac-
HoctH, FOxHOTO Ta3zoBoro kopumopa st Azep-
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Oaiipkana, EBponsl u Typuuu, cremoBarenbHO,
MOXKHO YTBEP>K/aTh, YTO OXBAY€HbI MpPAKTHUYE-
cku Bce chepsl [1].

OcHoBHOE BHHMaHHE TMaBa A3zepOaiixaH-
CKOTI'0 TOCY/IapCTBa YAESIWII IBYM Ba>KHBIM BOITPO-
caM — 1) COTpyIHUYECTBY U B3aUMOJICHCTBHUIO B
000poHHOI cepe U 2) BOMpocCy, CBI3aHHOMY C
TPAHCIIOPTHBIM COOOIIEHUEM.

Mexay cTopoHamMH ObUIa JOCTUTHYTa J0-
TOBOPEHHOCTh O TMPOBEIECHUU HEOOXOAMMBIX
COBMECTHBIX MEpONPUATUN B clyyae HaJIU4us
CO CTOPOHBI TPETHUX T'OCYIApPCTB arpecCuu Win
€e yrpo3bl NPOTUB CyBEPEHUTETA, HE3aBUCUMO-
CTH, 0€30MaCHOCTH, HEMPUKOCHOBEHHOCTU HIIN
TEPPUTOPUAIIBHOMN LIEJTOCTHOCTH, a TAK)KE MHBIX
MOCATATENIbCTB HAa MEXIYHAPOJHO-TIPU3HAHHBIE
IpaHULbI JII000H U3 CTOPOH.

B noanucannon Jlexnapauuu Hauwid oTpa-
JKEHHE BOIPOCHI B 00JACTH B3aUMHOM BOEHHOM
MOMOIIIM 1 OOOPOHHOM MPOMBILIEHHOCTH. B3a-
UMOJICUCTBUE U COTPYIHHUYECTBO B OOOPOHHOM
cthepe mpeacrapisieT coOOW UCTOPUUECKOE JI0-
CTHD)KEHHUE, €eIlle pPa3 JAEMOHCTPUPYIOLIEE, YTO
Typuus u AzepOaiiixan Bcerna ObLIH U BIIPEIb
Bcerna OymayT obecnieunBaTh 0€30MMaCHOCTh APYT
apyra [1].

Cnenyer orMmeruTs, yTO noanucaHHas Jle-
KJIapauusi O COFO3HMYECTBE ONUPAETCS HA UCTO-
pHIO, MOCKOJIBKY B HEH Jelaercs CChbUIKa Ha
MOJNUCAHHBIA CTO JIET Ha3aJl HCTOPUYECKUN
Kapckuii 1oroBop, yka3blBarOIMid HaIIpaBiIEHUE
JTATBHEUINETO a3epOailKaHO-TYPEIKOTO B3au-
Moaeictaus [10].

BTopoii BaxHBIN BONpOC, HAIEAIIUNA OTpa-
JKEHHE B TNOANMCAHHOW [lexnapanuu, CBsI3aH C
pPa3BUTHEM TPAHCIOPTHBIX KOMMYHHUKanuii. B
JlokymMeHTe COAEepKUTCSl MYyHKT, B KOTOPOM Ha-
LIJIX CBOE€ OTPAXECHUE MOJI0XKEHHUS, CBSI3aHHBIE C
OTKpPBITHEM 3aHT€3ypCKOT0 KOPUA0pa, IPEICTaB-
JSAOUIEr0 coOOW TPaHCIOPTHYIO MarucTpalib,
CBSI3bIBAIOIIYI0O ABTOMOOMJIBHOM M JKele3HOU
noporamu Typrouro n AzepOaiimxkan. Takoe pe-
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LICHUE BBI3BAJIO PE3KYI0 HETATUBHYIO PEAKIUIO
PaCIIOJIOKEHHON MEKy HUMU ApPMEHHH.

Tak, cormacHo 9-ro MyHKTa JI0rOBOpa, «I10
cornacoBanuo CTopoH Oyznet o0ecreueHo cTpo-
WUTEIHCTBO HOBBIX TPAHCHOPTHBIX KOMMYHH-
Kaluii, ces3piBaomnX HaxuueBaHCKyl0 ABTO-
HOMHYI0 PecrnyOnuky c 3amagHbIMU pailoHaMU
AzepOaiimxanay [3].

Ynomsanyteii B UlymmHckol aexiapanuu
3aHre3ypckuii aBTOMOOMJIBHBIN KOPHIOP, IMPO-
XOJSIIMN Yepe3 TEPPUTOPUI0 ApMEHHUH, JIEHCT-
BOBAJI BINIOTH A0 Hadazna 1990-x rogos, Korna B
pesynbrare coobrtuii [lepsoii Kapabaxckoii Boii-
HBI co00IIeHHe ObUTO MTpepBaHo. CoIIacHoO yCIio-
BUSIM MHUPHOIO JOTOBOpPA, 3aKIIOYEHHOTO MpHU
yuactuu Poccuiickoii neneranuu B HogOpe 2020
rozia, NPEAyCMOTPEHO CTPOUTEIBCTBO ABTOMO-
OUITEHOU U >KeJIe3HOW JOPOTH, KOTOPBIE CBSKYT
Azepbaiipkan u Typuuto ¢ Teppuropueit Haxu-
YEeBAHCKON aBTOHOMHOM peCIyOIMKH, OKpPYKEH-
Hou Hpanom, Typumeit u Apmenueit. JlanHoe
pelleHue SBISETCSl Pe3yabTaToM CO3/aBLIEICs
HOBOH T'€ONONUTHYECKOH OOCTAaHOBKM TMOCHe
Bropoii Kapabaxckoit Boiinbl. Ceroanst o 3aHre-
3ypCKOM KOpPHUI0pPE, KOTOPBIN COETUHUT HE TOJb-
ko Typuuro u AszepOaiifkaH, HO U HEKOTOpbIE
JpyTue TOCyIapcTBa KEJIE3HOM M aBTOMOOWIb-
HOM 10pOoraMu, He TOJIBKO BE1yTCsI IEPErOBOPHI U
CTPOSTCS IUIaHbl, HO OH PEajbHO BOILIOLIAETCS B
JKU3Hb U CO3JAETCS MPAKTUYECKUMHU JieTIaMu [4].

Ha cocrosimieiics nociie noanucanust Jle-
KJIapallud COBMECTHOH Mpecc-KOoH(pEepeHIInn
[Ipesunent Typuuu P.T. Opaoran 3asBui, 4To B
[Ilyme miaHupyercs B Kparyauliue CPOKH OT-
KpBbITHE TYpPELKOro KOHCylbcTBa. Kpome Toro,
CTOPOHaMHU O00CYXJaJUCh pa3IMYHbIE BOIPO-
Cbl peaJi3allud COBMECTHBIX IPOEKTOB IO pe-
KOHCTPYKIIMM U cTpouteiabcTBy B Kapabaxe.
B cBoeMm BBICTYIUIEHHH, COCTOSIBLIEMCS IOCIIE
LIEPEMOHUU TOJANUCAHUS JOKYMEHTOB, NpPE3H-
nedat U.I. AnueB Ha3Bajg DTOT AE€HDb UMEIOIIUM
BaXHOE€ HCTOPUYECKOE 3HAYEHHUE, MOCKOJIbKY
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auziep OpaTcKoro TyperKoro Hapoja Mpe3uIeHT
Typenkoit Peciyonuku P.T. Dpmoran Haxoaut-
cs B ocBoOokaennoi lymie, a camo moamnuca-
Hue Jleknapaluuy MOJHUMAET OTHOIIEHUS JIByX
COCEIHMX TOCyAapCTB Ha CaMbIil BEICOKHI Ypo-
BEHb U TapaHTHPYET €INHCTBO «CaMbIX OJIU3KHUX
CTpaH B MUPOBOM MaciuTtabe» B OyaymieM [3].

[Tonmucannas B Kapabaxe azepOaiimxaHO-
Typeukas /lexknapanus BbI3Bajla OTPOMHBIN MH-
Tepec BCEX TOCyNapCTB, HE TOJBKO HEMOCPECT-
BEHHO COCEJ/ICTBYIOIINX B JAHHOM PEroHe, HO U
MHOTHUX JIPYTUX, 3aMHTEPECOBAHHBIX B €0 MUP-
HOM pa3BUTHUU. ECTECTBEHHO, YTO OHAa BbI3BAJ
PE3KO HETraTUBHYIO PEaKIMI0 apMSHCKHX IMOJIH-
TUKOB, JIEJICIOIUX IJIaHBI BEPHYTh CTaTyC-KBO U
PEBAHIIMCTCKUE HACTPOCHHUS.

[To MHEHUIO OTIENIbHBIX IKCIEPTOB, HE TOJIb-
K0 B Apmenuu, HO U Poccuu, NaHHBI BU3UT
OpaoraHa HampaslIeH, B INEPBYK0 O4yepenb, Ha
3akperyieHue poiau Typuuu B peruone. Llens,
KOTOpasi IPECIEAYETCs JAHHBIM BU3UTOM U TOA-
nucanueMm Jlexknapauuu COCTOUT B CO3JaHUU
HAJArOCyJJapCTBEHHOIN OOIIHOCTH B HOBOM ape-
ane, B 00bEIUHEHUU TIOPKOS3BIYHBIX HApPOIOB.
IIpu sTOM 3KCHEpTHl OTMEUaroT, uto Poccust He
no3Bosmia TypIuM pa3BepHYTHCS B IOJHYIO
Molllb. B yacTHOCTH, B COBMECTHOM POCCHHUCKO-
TYpELKOM IYHKTE HAOIIOEHUsI HAXOJUTCS BCe-
ro 60 typeuxux odurepos [4].

Tot ¢akt, yto HakanyHe Bu3uTa B baky mpe-
suneHTa Typunn P.Oprorana nponuio 3acenanue
YYaCTHHUKOB a3epOaii/PkaHO-TypELIKOIO BOEHHO-
T'O IMAaJora BHICOKOTO YPOBHS, BBI3BIBAET 0CO00€
0eCIOKONMCTBO MPOTUBHUKOB COMMKeHust Aszep-
Oaiimkana u Typrun. J[BycTOpoHHEE COTPYIHU-
4ecTBO B chepe obecrnedeHns 6€30MacHOCTH CTa-
JIO OIHUM M3 OCHOBHBIX BOIPOCOB COIVIAILICHUSI.
Kak panee rpoMko 3asBWJI Npe3UJEHT AJMEB,
azepOaii/pkaHCKasi apMHsl JOJDKHA MPEBPATUTH-
Csl B YMEHBILEHHYIO MOJIENb TYPELKOW apMUn»,
kotopas cuurtaercs Bropoi B HATO u ogHolt u3
cunpHelmux B Mupe. Kpome toro, baky n An-
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Kapa peryysipHO MPOBOASAT COBMECTHBIE BOEHHBIE
y4eHHUsI, 0TpadaThIBasi HABBIKU YHUUTOXKCHUS JTU-
BEPCUOHHBIX TPYII U MPOBEJICHUSI KOHTPTEPPO-
PUCTUYECKHUX omepaluii [6, c.6].

OnHako He BCe CNELUAINCTBI CKIOHHBI MPH-
3HABATh, YTO UCIOJIb30BAHHE TEPMHUHA «IIAHTIOP-
KM3Ma» K BHEIIHEH nonuThke Typruu sBisercs
YMECTHBIM. JTa IpyIa CHEeUUaINCTOB BbLIEIS-
€T TpU LU, KOTOphle npecienoBaiuch [Ipesu-
neHToM Typruu B XoJie BU3UTa B A3zepOaiiikaH.
[Ipexne Bcero, — ATO LENb YKPEIJIEHUs OJINTH-
YecKHUX CBs3ei ¢ AszepOaiimkxanoMm. Bropoe — B
OUYEpEeIHOM pa3 HAIIOMHHUTh O TOW BaYKHOM POJIH,
KOTOpyt0 chirpana Typiust B kapaOaxCkoil BoOH-
He. TpeTbe — 3T0 UCNONb30BaAHNE MOTUTHYECKOTO
Kamurana, noiaydeHHoro Typrwuel B pesyibrare
OKa3aHus BOGHHOU momoIu AzepOaitmkany [6].

OO oTCcyTCTBUY KaKMX-TMOO MHBIX HAMEPEHUIA
U 1IeJIel TOBOPUT TOT (hakT, 4To B AzepOaiikaHe
OTCYTCTBYIOT TypELKHE BOCHHBIC 0a3bl, MPHO-
CTaHOBJICHO 3aceJieHHe OCBOOOXKIECHHBIX Tep-
PUTOPHI TypKOMaHaMH, Y KOTOPBIX CYIIECTBYET
Tpaaulus 3aKpbIBaTh KeHIIMHamu jauia. [locne
ocBobokaeHwus Lilymm 8 Hosopst 2020 roxa, [pe-
3UJICHTOM CTpaHbl ObLIO 3aJI0KEHO CTPOUTEIb-
CTBO B I'OPOJIE HOBOIl MEUETH, MIOCKOJIBKY B CBOE
BpeMsl TaM Haxonauioch 17 meuereir. Hapsny c
9TUM Ha4ajJHUCh pECTaBpallMOHHbIE pabOThI IO
BOCCTAHOBJIEHHIO ITIOCTPAAABIIETO BO BPEMsI BOil-
Hbl Cobopa Cesaroro Xpucra Bececnacurens.

O0a mpe3ujeHTa MPU3BAIU BCE COCEIHUE
CTpaHbl mpeBpatuTh Kapabaxckuii peruoH B
TEPPUTOPUIO B3aMMHOIO COTPYIHUYECTBA W
mupa. B yactHoctu, Ilpesunent Typuuum P. T.
DOppaoraH BbICKa3zal MOXKeNaHUE, YTOObI MEXIy
BCEMHU COCEIHHMH CTpaHaMU JaHHOTO PErMOHa
OCYILECTBISIOCh TIIyOOKO€ COTPYIHHUYECTBO.
Typuus >xenaet, yToObl MPOTAHYTasT ApPMEHUU
¢ J0OpbIMU HaMEpPEHUSIMHU PyKa COJMJIAPHOCTU
ObLIa IPUHSTA U MPABUIHHO HCIIOIB30BaHA JIJIS
BO3MOYKHOCTH COBMECTHOTO (hOpMUPOBAHUS 00-
uiero Oyayuiero. [Ipe3unenTsl AByX CTpaH BelH
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peyb 0 MECTUCTOPOHHEH M1aTdopme, B KOTOPOit
OOBEMHUINCH A1 MUPHBIX M CO3MAATEIbHBIX
nenen mectb rocynapcTs: AsepOaiimxkan, Typ-
uus, Poccus, Upan, I'py3us u Apmenus. Ilo
MHEHUIO NPE3HJEeHTa DPAOraHa, «COBMECTHO C
ATOH MIECTHCTOPOHHEH MIaThOPMON MBI XOTHM
CIIOKOMCTBHS ¥ MHUpa B peruoHe. s Toro, 4ro-
OBI IPEANPUHSTH 3TOT IIAT, MBI TOTOBHI K JIFOOOM
CaMOOTBEPKEHHOCTU. B Takol ke CTENeHu K
Hel rotos ¥ rocnoauH [lytun. brnarogaps npen-
MPUHATHIM B 3TOM HaIPaBJI€HUU LIaraM peruoH
IIPEBPATUTCS B pErMOH Mupay [7].

B aTOM OTHOIIEHNN Ba)XKHOE 3HaYEHHUE NIPUO-
Open rocynapcTBEHHBIH BU3UT MIPEMbEpP-MUHHC-
tpa ['py3un Upaxnus ["apubammBuim ocymecTs-
JEHHBIA B AHKapy B Hauaine HIoHsi. B Ipysun
Typuus BUIUT KITFOY K Pa3BUTHIO PETUOHAILHO-
ro corpyauuudectsa. [Ipesunent Typuuu mnona-
racT, 4TO CYyILIECTBYET peajbHas BO3MOXHOCTb
JUISl yKPETJIEHUSI COBMECTHBIMH YCHIIMSIMU MUpPa
B HAIllEeM PETHOHE. B 3TOM CBA3M TPEXCTOPOH-
Hee COTPYIHUYECTBO ¢ A3epOaiipkaHOM HMeeT
OueHb BakHOe 3HauyeHue. [loatomy Typenkue
BJIACTH TOAJEPKHUBAIOT JHOO0E TPEXCTOPOHHEE
COTpyIHUYECTBO, Oymb TO Ipy3us-AszepOaiin-
xaH-Apmenus, win ['py3us-Azepoaiixan-Typ-
nus. Typeukuil JIuaep Takke MOJIOH PeluMo-
CTH B KpaT4allIMe CPOKU IPOBECTH 3aCENaHUE
TYpPELKO-TPY3UHCKOTO CTPAaTErMYECKOro COBETA
Ui OOCY)XKJIEHMsI HIMPOKOTO Kpyra BOIIPOCOB
JIBYCTOPOHHETO U MHOTOCTOPOHHETO PETHOHAIb-
HOTO COTpYy/IHHUYECTBA [9].

Takum 00pa3oM, MOKHO KOHCTaTUPOBATh TOT
(akT, 4YTO BOMPEKH YMO3AKIIOUEHHUSIM BCEX MPO-
TUBHHUKOB M KpUTUKOB mnoxanucanHon Ilymun-
ckoil [lexmapanuu, ee mIaBHOM CTpaTernyeckou
LEJIBIO SIBJISIETCSI MUPHBIN UAJIOT U paBHOIIPAB-
HOE COTPYIHUYECTBO B peruone. Ilomumo Ttoro,
MOKHO T'OBOPUTH 00 YCHUJIEHUN OTBETCTBEHHOCTH
u pomu Typumm B yCTOWYMBOCTH M KM3HENES-
TEJILHOCTU MEXaHW3Ma CTaOWIIN3alUK CUTYaIlIH

[8].
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Mammadova Vafa Yaqubali qiz1

SULH, DOSTLUQ VO QARSILIQLI YARDIM SONODI HAQQINDA
SUSA BOYANNAMOSININ TARIXi OHOMIYYOTI

XULASO

Magqalada Azarbaycan va Tiirkiys arasinda imzalanmis Miittafiglik Miinasibatlari haqqinda Susa Boyannamasinin
ohomiyyati sorh edilorok, onun miivafiq dovlotlorarasi sonod formasinda golocok doévlotlorarast miinasibotlor tiglin
beynoslxalq hiiquqi baza rolunu oynadig: bildirilir. Qeyd olunur ki, Conubi Qafqazin bozi qonsu dovlotlorindon forqli
olaraq, bloklara qosulmamagq siyasati yiiriidon Azarbaycanin heg bir rosmi miittafiqi olmay1b, heg bir harbi sazisin vo
harbi-siyasi bloklarin iizvii olmadig1 halda bu Sazislo 6lke miasir tarixds ilk dofs olaraq qardas Tiirkiysnin simasinda
0ziing strateji torofdag vo rosmi miittofiq qazanib.

Beloliklo, Susa Boyannamasinin imzalanmasi ilk dofs olaraq Azerbaycan ve Tiirkiyeni bloklara qosulmayan
miittofiglora ¢evirdi va iki tiirk dovlatinin galocok inteqrasiyasi vo omokdasligi liglin zomin yaratdi ki, bu da bundan sonra
digor 6lkelor {igiin niimuno ola bilar.
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Mammadova Vafa Yagubali

HISTORICAL SIGNIFICANCE OF THE SHUSHA DECLARATION AS A DOCUMENT OF PEACE,
FRIENDSHIP AND MUTUAL ASSISTANCE

SUMMARY

The article demonstrates the significance of the Shusha Declaration on Allied Relations signed between Azerbaijan
and Turkey, which in the form of an appropriate interstate document acts as an international legal basis for future interstate
relations. Unlike some neighboring states in the South Caucasus, Azerbaijan, pursuing a policy of non-alignment, had
no official allies, is not a member of any military agreements and is not a member of military-political blocs. Thus, the
country found a strategic partner and official ally in the person of fraternal Turkey for the first time in modern history.

Consequently, the signing of the Shusha Declaration for the first time made Azerbaijan and Turkey non-aligned allies
and laid the foundation for further integration and cooperation of the two Turkic states, which can further serve as an
example for other countries.
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bakunckuit ['ocynrapcTBeHHbIM YHUBEPCUTET, COMCKATENb CTETIEHU JTOKTOp (unocodun

10 FOPUCTIPYACHIIIH.

YAK 34:347

MEANALIIUA U ITPABOBBIE BOITPOCHI
EE IPUMEHEHUA

Acar sozlor: mediasiya, mediator, mediasiya
tarixi, miibahisalorin halli, miibahisalorin alter-
nativ baxilmasi, barisiq sazigi, MMH.

Kniwueevie cnosa: meouayus, meouamop,
ucmopust Meouayuu, paspeuienue cnopos, ajib-
MepHamueHoe PacCMOmpenie Cnopos, MUuposoe
coenawenue, APC.

Keywords: mediation, dispute resolution, al-
ternative dispute resolution, mediator, parties,
settlement, ADR.

Ha CETOJHAIIHUN JEHb MEAUALUs Ipe-
CTaBJIsIeT COOOM OJMH U3 YCIEUIHBIX
AIBTEPHATUBHBIX, BHECYNCOHBIX, CPEICTB pa3-
pemenus cropoB (APC), koropas mo3BOISET
YCTpaHUTh KOH(PIUKT U pa3pemnTh BOZHUKIITHI
MEXy CTOPOHAMH CIOp MPHU MOCPEIHUYECTBE
HE3aBUCUMOIO U HE3aMHTEPECOBAHHOIO TPETh-
€ro JMIa-MeIuaTopa, OMHPasCh HA B3aUMHbBIC
WHTEpPEChl YYaCTHUKOB Iipolecca. Meauanus
OCYIIECTBIIIETCS Ha OCHOBE MPHUHIIUIIOB 100pO-
BOJILHOCTH, PAaBHOMPABHUS W COTPYIHUYECTBA
CTOPOH, HE3aBUCHUMOCTH U OECIPUCTPACTHOCTH
MeIuaTopa, HEIONMyCTUMOCTH BMENIATEbCTBA
B IMPOIIECC METUAINH W KOH(QUICHIIMATEHOCTH.
OcHoBononararoue Hjaeu, Ha KOTOPBIX OCY-
LIECTBIISETCA TPOLEeaypa, OOyCIaBIUBAIOT €€
IIMPOKOE PACTIIPOCTPaHEHUE U APPEKTHUBHOCTD.
K 6e3yc1oBHBIM JOCTOMHCTBAM METUAITIH OTHO-
CAITCS TAKXKE JOCTYIMHOCTh M yI0OCTBO, BBITEKA-
I011I€€ U3 TpaBa CTOPOH CAMOCTOSITEIBHO OIpe-
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JENATh TOPSAIOK U yCIOBUS MPUMEHEHUS 3TOM
MpoIeaypbl. A COOTBETCTBHE JOCTHTHYTOTO B
pe3ysbTaTe MeIMAlMK COIAIICHUS MHTEepecaM
BCEX YYACTBYIOUIUX B CIIOpPE CTOPOH T'apaHTH-
pyeT A10OpPOBOJIBHOE UCTIOHEHUE JOCTUTHYTOTO
COTJIAIIICHHUS.

Kpome Toro, cHuxas 3arpy:k€HHOCTH Cy/1e0-
HBIX OPTaHOB, OTCEHMBAsl CIOPBI, MO KOTOPHIM
JOCTHKUMO B3aUMHOE COTJIACHE, TOT UHCTUTYT
MO3BOJISIET CO3[aTh ONTUMAJBHYIO TPABOBYIO
KYJIBTYPY, 3aIIUTY TIPaB U 3aKOHHBIX HHTEPECOB,
3akperieHHbIX B KoHcTutynmu AzepOaiimxaH-
ckoit PecryOonmuku (AP) m apyrux HOpMaTuB-
HO-IIPaBOBBIX akTax. B cBsa3u ¢ tem 29 mapra
2019 roga 6bu1 mpuHAT 3aKk0H «O Menuaum», a
3 anpens 2019 roga ¢ 1eapl0 MOBBIIIEHUS Ka-
yecTBa U 3(P(PEKTUBHOCTH CYIONPOU3BOICTBA
ObUT PUHAT yKa3 npe3uaenTta «O0 yrimyoneHnu
pedopMm B CcyneOHO-TIpaBOBOW CHUCTEME», TJE B
cratbe 7.6 MunuctepctBy FOctuuu AP nopy-
YaeTcs OCYIIEeCTBICHUE MPOCBETUTEILCKUX U
MPOTIATaHIUCTCKUX MEPONPHUSTHIN, CBA3aHHBIX C
MPUMEHEHUEM TPOIecca MeTUAIUU.

[TosiBnenue TepmuHa «memauanus» («medi-
tationem» [14], mepeBOAUTCS C JIATUHCKOTO
KaK «pa3MBIIUICHHE, MEIUTAIM, I1Ie KOPEHb
«med» O3HAYaeT «IPUHUMATh COOTBETCTBYIO-
1€ MEPbI») B COBPEMEHHOM MMOHUMaHUH NMPUO-
JTU3UTENIbHO OTHOCAT K 14 Beky. CioBo «wme-
UaToOp» O3HAYaeT «CPEAHUN», M U3HAYaJIbHO
WCIIOJIB30BAJICS ISl 0003HAueHUs XpHUCTa Kak
MOCpeIHNKa MeXIy borom u yenoBekom, mozxe
— JuTsi 0003HAYEHHS TTOCPETHUKA, CTIOCOOCTBYIO-
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LIET0 JOCTH/KEHUIO IPUMHUPEHUS MEXKIY IBYMs
CTOPOHAMHU.

[IpakThKa NPUMHUPEHUS MHTEPECOB CTOPOH
IIPY Y4aCTHMM HE3aMHTEPECOBAHHOM TPEThEH
CTOPOHBI HMe€eT 0osiee JaBHIOI HCTOPUIO BO3-
HUKHOBEHUS U Pa3BUTUS, HEXKEIIN TEPMUH, KOTO-
PBIM €ro NpUHATO 0003HauaTh. [Ipu aTOM crienu-
aJIMCThl OTMEYAIOT B3aUMOCBSA3b PA3BUTHSI 3TOTO
HMHCTUTYTA C MPOLBETAHUEM TOProBiau. CxXoxuii
MHCTUTYT CYLICCTBOBAJI €lI€ Y APEBHUX IIyMe-
POB, KOTOpPBIE OTHOCSTCSI K OJHUM M3 CaMbIX
paHHUX M3BECTHBIX HaM LIUBUIIM3ALUH, IIPOCY-
mectBoBaBIreir ¢ 4500 mo 1900 rox mo Harei
apel. Tak, comelicTBUE CTOPOHAM B Pa3pelICHUN
criopa 10 oOpallleHus B CyJ] OKa3bIBaINU MaIIKH-
MBI, HEPEJIKO y4aCTBOBABIINE B CYIE€OHBIX MPO-
neccax.

JpeBHee Mapuiickoe LapcTBO, pacroJaras-
masicss Ha TeppuTopuu coBpeMeHHoi Cupum,
euie BO II TeicAueneTun 10 Hame 3pbl NpUMe-
HSJI0 MEAMALMIO NIPU PAa3pEUICHUH CIIOPOB MEX-
Ny L@pCTBAMH.

Psax ydeHBIX cumTaeT, 4To Meauauus IMpu-
MEHsUIach Takke B KoHpyuuaHckoM Kurae, rie
CHOpBI MEXJly FOpOKaHAMM HEPEJKO pa3peria-
JUCh CEIbCKUMHU PYKOBOAUTEISMHU.

Cnenyer OTMETUTH IIPABOBYK) CHUCTEMY
Hpesueit ['peuun mu  Pumckoe mnpaBo, B KOTO-
PBIX UHCTUTYT IOJIyYMJI JaJbHEHUIIEE pa3BUTHE.
IlocpenqHu4ecTBO, KAaK CPENCTBO ypPETyIHpO-
BaHMs CIIOPOB, HAIUIO CBOe oTpaxeHue B Ko-
nexce FOctmumana, otHocsmierocss xk 530-533
rofaM H. 3. Copbl MEXy CEIbCKUMU JKUTEISI-
MU 4YacTO pa3pellajiuch NpU NOCPEIHUYECTBE
nepeBeHcKUX crapeimnH. CylecTBoBaBlias B
I'pennn mpaxTuka Obuta 3ateM nepensara /Ipes-
HUM Pumom, re QyHKIMH Menuaropa oOcCy-
LIECTBIISUIN JIMLA, U3BECTHBIE KaK «internuncius,
medium, intercessor, philantropus, interpolator,
conciliator, interlocutor, interpres u mMeauaTtop»
[13]. ITpakTriKka MeaMaIMK HAIIa CBOE OTpaXe-
Hue naxe B mMudonoruu. Hampumep, pumckuii
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6or ToproBnu Mepkypuii (y rpexoB Iepmec),
HEPEIKO M300pakaeMblil C KadylieeH, jKe3JIoM,
CUMBOJIM3UPYIOIIEM NPUMHUPEHHUE, YAaCTO BbI-
CTyHnaJl B POJM MOCPEAHHKA MEXIy Ooramu u
CMEPTHBIMH.

[IpakTuka pa3perieHus criopoB IPU MOMOLIN
HE3aMHTEPECOBAHHOM TPEThEH CTOPOHBI IIUPOKO
HCIIOJIb30BaIaCh CPEIU Pa3HBIX CJIOEB 00IIeCTBA
Azep0aiipkana ¢ qaBHUX BpemeH. MMest npeB-
HIOIO KYJIBTYpPY TOCYIapCTBEHHOCTH, YXOSILYIO
B [V-Hauano III TeicsueneTus 1o H. 3., IpEBHEN-
mue azepOaipKaHCKUe TOCYJapCTBa, UTPABIINE
Ba)KHYIO POJIb B BOEHHO-TIOJUTUYECKON NCTOPUH
peruoHa, UMeJau TECHbIE CBSI3U C JPEBHUMHU ac-
CUPHUHMCKMMHM, aKKaJICKMMH TOCYyIapCTBaMH, B
TOM YHCJIE U IIYMEPCKUM TOCYIapCTBOM, IIHPO-
KO MPUMEHSBILIET0 UHCTUTYT Meanauuu. [Ipume-
HEHHUE 3TOT0 UHCTUTYTA HAIlUIO CBOE OTPaKEHUE
B HallMOHAJIBHOM XY/I0’)KECTBEHHOU JIUTEpAType,
B TOM uucje, B MU(DOJIOTUU JAPEBHUX TIOPKOB-
Ory30B, 3anedarieHHbIX B «Kurtabu nene Kop-
KyT», TBopuecTBe Huzamu [iH5KeBU U qpyrux
JUTEPATYPHBIX M MCTOPUYECKUX HCTOUHUKAX.
[TocpenHnuecTBO MMPOKO MPUMEHSIIOCH TaKXKe
B chepe MeKTyHApOAHBIX OTHOIIeHHH. Tak, Ca-
pa-xaTyH, wieH mnpassieid ceMbu Ak-Koroniny,
HEOJHOKPAaTHO y4acTBOBAJIa B ypEryJMpOBaHUU
CIIOPHBIX BOIIPOCOB, BO3HHMKAIOIINX KaK BHYTPH
CTpaHBbl, TaK ¥ B 00JaCTH AUTUIOMATHYECKHUX OT-
HOLIEHUH Ha MeXAyHapoiHol apene. HauOsl,
yIOpaBJsBUINE TOPOJAaMH B IEPUOJ XaHCTB, IMO-
MHUMO BeleHHUS (PUHAHCOBBIX, MOJUIEHCKUX H
CyneOHBIX J1e] Ha TIOJIBIACTHON UM TEPPUTOPHH,
OCYUIECTBIISIN TaKKe (YHKLHH, CXOKUE C Me-
JUalyel, T.e pa3pelaiy Cropbl, He TpeOOoBaB-
e Cy1e0HOTO pa30oupaTeIbCTRA.

o 1917 rona, xoraa Oblia mpekpaieHa mpa-
KTUKa MEIualHi, OHA IIMPOKO IPUMEHSIIACh
JUISl YPErylIMpOBaHUs IIUPOKOIO Kpyra CIOPOB
Ha YPOBHE KPECTbSHCKOH OOILMHBI, B TOM YH-
cJe sl pa3pelieHusi TOProBeix cropos [15]. B
cBs3u ¢ ipeodmananuem B CCCP TotanuTapHoii
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UJCOJIOTHH, MpeJrnoaraBiieid abCOMIOTHBIN U
BCECTOPOHHUI KOHTPOJIb rOCyAapcTBa Hax 00-
IIECTBEHHOW JKU3HBIO, B 3TOT MEPUOJ HHCTUTYT
Meauanuu He pasBuBaics. llocpeanuueckyro
NEeSITEIbHOCTh B cepe paspemeHus: KOH(IUK-
TOB, BO3HUKABIIINX B OBITY ¥ TPOU3BOJICTBE, OCY-
HIECTBIISTU PO COI03bl U MapTUIHBIE OPTaHBbI.
Tem He MeHee, MOCPETHHUYECTBO MPUMEHSIOCH
B 00acTU perylnupoBaHUS BHEUTHEIKOHOMUYE-
CKHUX, MOJIUTUYECKUX U MEXKIYHAPOTHBIX OTHO-
LIECHHIA.

[TpakTika Meauanuu, UMeroIas 0ojaee Tpex-
TBICSTYCTICTHIOID HWCTOPUIO CYIIECTBOBAHUS H
MIPHUCYIIasi MHOTUM KYJIbTypaM, B CBOEM COBpE-
MEHHOM TIOHMMaHUU 3apOJuiIach B CEpelHuHE
XX Beka B CIIIA B cBsI3U C HEIOBOJILCTBAMU U
3a0acTOBKaMH, HAaHECIIUMH CEepbe3HBIN yIiepo
HSKOHOMHKE CTPaHbl ¥ BHIHYIUBIINE MPABUTEIb-
CTBO IIPHHATH PELICHHE O co3MaHnu Hannonas-
HOM KOH(IUKTHOW Komuccuu. B 1998 1. Obun
NpUHAT AKT 00 ajJbTepHATUBHOM pa3pelIeHUU
CTIOPOB.

3arem yxe, B 70 — 80-e T, chopmupoBaH-
Hasl TEXHOJIOTHS MeIMaluu Obliia 3aMMCTBOBAaHA
CTpaHaMu EBpOTIBI ¥ BKITIOYCHA B MX MPABOBYIO
cUCTEMY.

3akoH «O wmemmanmm» A3zepOalKaHCKOU
Pecny6nmuku Obu1 punsaT 29 mapra 2019 rona.
EctecTBeHHO, JUINTENBHOE OTCYTCTBHE JAHHOI'O
MHCTUTYTa YPEBATO ONPECICHHBIMU MPaBOBBI-
MU, TEXHOJIOTUYCCKUMHU M HHBIMH H3MCHCHHSI-
MH, OHAKO MOCKOJIbKY MHCTUTYT MEIUAIMH HE
SIBISIETCS. YeM-TO a0COJIFOTHO HOBBIM U KO-
KO TIPUMEHSJIOCh HA MPAKTUKE HA MPOTSKCHUH
HCTOPUYECKOTO pa3BuUTUSl A3sepOaiimkaHa, OH
MMEEeT BCe MIAHCHI JIJISl YCIIEITHOTO BHEAPCHHS B
MIPAKTUKY Pa3pemieHus: CIIOPOB.

Menuanusi OTHOCUTCSI K CUCTEME allbTepHa-
TUBHOTO, BHECYIEOHOTO, pa3pelieHus CIIOPOB
(APC). J1o6poBONIBHOCTH TPOIEAYPHI O3HAYAET,
YTO JIUIA, 3aMHTEPECOBAHHBIC B 3aIlUTE CBOUX
HApYIICHHBIX WA OCIIaPUBACMBIX TIPaB M UHTE-
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pecoB, 001aalT MpaBoM BBIOOpa crocoba ux
3alUThl, KOTOPOE BKIIOYAET MPaBO OOpaTUTh-
Csl IUTH HE OOPATUTHCS K MPOLEAYPE MEIHAIIHH.
Tem He MeHee, IO KOMMEPYECKUM, CEMEIHBIM U
TPYZIIOBBIM CIIOpaM 3aKOHOJATEJIEM MPEITUCaHO
00s13aTeIbHOE TIPUCYTCTBUE CTOPOH Ha TIpeiBa-
PUTEILHOM 3acelaHuu TI0 MEUAIINH JI0 OOparie-
HUs B cya. Hecobmonenue 3toro nopsijaka Oyzner
OCHOBaHHUEM JIJIsl BO3BPAIIICHHUS HUCKA B COOTBET-
ctBum co crareedt 152.1.6-1 I'TIK AP, a B ciy-
Yasx, KOrJla UCKOBOE 3asBJICHUE OBLIO MPUHATO
K MPOU3BOJICTBY — OCHOBAaHHUEM JIJIsi OCTABIICHUS
3asiBIeHUs1 0€3 PacCMOTPEHHS B COOTBETCTBHHU
co crarbeir 259.0.13 T'TIK AP wunu mpexparie-
HUU TPOU3BOJICTBA 1O JENTy B COOTBETCTBUU CO
crateeit 261.0.9.

[Ipu 3TOM, OOpaTUBIIKCH B CYII, JIWIIA HE JIU-
[IAFOTCSI TIpaBa Pa3peliuTh CIOp B MOPSIKE Me-
JTUAIMK:  3aKOHOJATEeNIbCTBOM IPEIyCMOTpEeHa
BO3MOYKHOCTH NMPUMEHECHHSI METUAIIH HE TOJb-
KO B MMPETEH3MOHHOM (H0CyeOHOM) TIOPSAKE, HO
U B IIPOIIECCE CYAONPOU3BOCTBA, T.€ MOCIE MPH-
HSTHS MCKa K MMPOU3BOJCTBY. B cooTBeTCTBHU CO
crareeii 21.3 3akoHa «O Menuanum»y HWHHIHA-
THBAa 3aKJIIOYEHHs COIVIAILIEHUS O MPUMEHEHHH
mporecca MeIualud MOXKET HCXOAWTh Kak OT
OJTHOM MJTM BCEX 3aMHTEPECOBAHHBIX CTOPOH, TaK
U cyJa.

3aK0oH 0 MeMAIH HE COJIEPKUT IIPaBa MeIH-
aTopa BOCCTaHABJIMBATh CPOKH MCKOBOM JaBHO-
CTH, TPOMYIICHHBIE TI0 YBAXUTCIbHBIM TTPUIH-
HaM, IMOATOMY CUHTAI0 HEOOXOAMMBIM BKITIOUUTH
COOTBETCTBYIOIIIEE MOJOKEHHE B CTaTbio 35 3a-
koHa «O menuanumn» noja HazBaHueM «lIpekpa-
[ICHUE TEYCHHsI CPOKOB MCKOBOHM JTaBHOCTHY, B
COOTBETCTBUU C KOTOPBIM MpPUMEHEHUE Meua-
IIUU BJICYET MIPHOCTAHOBIICHUE CPOKOB MCKOBOU
JABHOCTH, YCTaHOBJICHHBIX 3aKOHO/IaTEIIbCTBOM,
a TaK»Ke BOCCTAHOBIICHHUSI TEUCHUS CPOKOB.

B cootBetcTBUM co cTarbeit 329.2. I'paxan-
ckoro Konekca A3zepbaiimpkanckoit PecryOnuku
«CJIIEJIKM COBEPIIAIOTCS YCTHO WM B IMUChMEH-
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HOH (popme (ITPOCTON WIIM HOTapUaIbLHON)»[5].
B coorBerctBUM co cratheit 45 3akoHa «O HO-
Tapuare» AsepOaiipkaHa «HOTApUYChl U COOT-
BETCTBYIOIIIME OpraHbl UCIIOJIHUTEIBHON BIACTH
B TIpelesax CBOMX TMOJTHOMOYHMH YTBEPKIAIOT
CHENKH, TOANeKAIIUE HOTapUATHbHOMY YAOCTO-
BEPEHUIO B CITydasix, IPeIyCMOTPEHHBIX 3aKOHO-
narenbcTBOM AsepOaiikanckoit PecryOnuku, u
JpyTHUe CHENKH MO JKEIaHHIO CTOpPOH». Takum
o0pa3oM, 3aKOHO/IaTelb YKa3bIBAET Ha J]BA OCHO-
BaHMsI HOTAPUAIBHOTO YIOCTOBEPEHHUS CICIIKH:

1) B ciydasx, Korja 3To MpeayCMOTPEHO He-
MOCPEICTBEHHO B 3aKOHOIATEIIbCTBE;

2) Ha OCHOBE BOJIEU3bSBIECHUSI CTOPOH.

[Ipu 5TOM CTaThs TaK)Ke yCTaHABIMBAET 00s-
3aHHOCTh JIWI[, YMOJHOMOYEHHBIX OCYIIIECTB-
JSTh HOTApUAJIBHOE YAOCTOBEPEHUE TOKYMEH-
TOB, «IPOBEPATH COOTBETCTBUE COMAEPIKAHUSA
CIICJIKH, KOTOPYIO OHH YIOCTOBEPSIIOT, 3aKOHY U
peanbHBIM HAMEPEHUSIM CTOPOH». B cooTBeTCT-
Buu co crateeid 402.1. I'paxxganckoro Konekca
AzepOaitmkanckor PecryOnuku maxe mpeaBa-
pUTENbHBIE TOTOBOPA O 3aKIIOYCHUU B OyayIeM
JIOTOBOPA O TMepegade UMYIIECTBa, BBIIOIHEHUN
paboT uiaM OKa3aHUM YCIyr (OCHOBHOM JAOro-
BOp) Ha YCJIOBHSX, MPEIyCMOTPEHHBIX MpeaBa-
PUTENIBHBIM JIOTOBOPOM, JOJKHBI 3aKITHOUAThCS
B (opMe, YCTAaHOBJICHHOW /I OCHOBHOTO JI0-
roBopa. Takke B 3TOH cTaThe, KaK U B CTAaTbe
329.1 I'paxxnanckoro Konekca yka3bIBaeTcs Ha
HUYTOXHOCTH CJEJIOK, 3aKJIIOYEHHBIX C HapylIIe-
HUEM IpaBui 06 ux dopme.

Crarbs 33.1. 3akoHa «O Meauanum» ycra-
HABJIMBACT MUCBMEHHYIO (OpPMY IJIT MHUPOBBIX
COTJIAIICHUH, 3aKIIF0YaEMbIX MEKIY CTOPOHAMHU.
«B MUpHOM COTIaNIeHNN YKa3bIBAIOTCS CIEIYIO-
1IUE CBEACHUS:

33.1.1. naTa 1 MECTO COCTaBJIEHHUS JJOTOBOPA;

33.1.2. uadopmariusi 0 CTOpOHAX;

33.1.3. mpenmer cnopa;

33.1.4. cBeaeHUs O MOCPEIHUKE (TTOCPEIHHU-
Kax) U TOCPETHUYECKON OpraHu3aIiu Mpu OCy-
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HIECTBJICHUU MOCPEIHUUECKOIO MPOIecca yepes
MOCPETHUYECKYI0 OpraHU3aIINIo;

33.1.5. ycnoBusi, NpUHSTHIE CTOPOHAMU B Ha-
MPaBICHUU Pa3pelICHHs CIIOpa, CIIOCOOBI U CPO-
KW BBITTIOJTHEHUS ATUX YCIOBHIA;

33.1.6. nocaeacTBUS HEUCITOIHCHUS HIIU He-
HA/JICXKAIIETO UCIIONHEHUSI YCIOBUNM MHPOBOTO
COIVIAlICHUS;

33.1.7. Wnble ycioBUs B COOTBETCTBUHU C
['paxxpanckum Kogekcom Aszepbaiimkanckoil Pe-
CIyOJIMKH, HACTOSIIMM 3aKOHOM M MHBIMU HOP-
MaTHBHBIMU TIPABOBBIMU aKTaMH.

[TockonbKy MeAMaTUBHOE COTJIAIICHHUE SIB-
JSIETCS TPAKIAHCKO-TIPABOBBIM JIOTOBOPOM, TO
COTJIAIICHHUS, JUISI KOTOPBIX 3aKOHOJATEIhCTBOM
MpeanucaHo o0s3aTeIbHOe HOTApUaIbHOE YII0-
CTOBEPEHHE, B CTyuae BKIIOYCHUS B COACPKaHNE
MEIMATUBHOIO CONIAIICHUS TaKKe IOJIeKaT
00s13aTeIbHOMY HOTapUaJbHOMY YIOCTOBEpE-
HHIO, OJTHAKO cTaThs 33.1 3aKoHa 0 MeaUAaIli He
COJIEP>KUT COOTBETCTBYIOIIETO MOJIOKEHUSI.

[TockonbKy B TIOJTHOMOYHS M OOSI3aHHOCTH
MeJHMaTopa W OPTaHW3alHUUA TI0 MEIUAIluU He
BXOJIUT TIPOBEPKA CONEPKaHUS TEKCTa Ha Tpe-
MET €ro 3aKOHHOCTH, 3Ta IMMPOBEPKA OCYIIECTRIIS-
€TCSl B TPEAYCMOTPEHHBIX 3aKOHOJATEIHCTBOM
MOPSAZKE M CIIy4asiX TONbKO cyabeil. [Toatomy
IJIS TOro, 4YTOOBI M30€KaTh BKIIIOUEHUS B JIOIO-
BOP MPOTUBOIPABHBIX TOJOXKECHUIA U MX UCTION-
HEHHUE, CYUTAI0 1eJIeCO00pa3HbIM yCTaHOBUTH
00s13aTeNIbHYI0 HOTApUATBHO YIOCTOBEPEHHYIO
dopmy ans naHHON (OPMBI COTTIALIICHUH, B CITy-
Yae WX 3aKJIIOUEHHUs] BO BHECY/IEOHOM TMOPSIKE.

Cpox 100pOBOJILHOTO HWCIIOJIHEHUSI 3aKITIO-
YEHHOTO B PE3yJIbTaTe MEIUAIH COTIIAIICHHUS,
B Cllydyae OTCYTCTBHS MHOTO COIVIAIIICHHS JIMII,
coctapisier 10 gueit. OnHaKo, HECMOTPS Ha TO,
YTO MHUPOBBIE TOKa3aTelu JOOPOBOJILHOTO HC-
MOJHEHUS MEIMATHBHOTO COIVIAIIICHUS BBICOKH,
ATO MPOUCXOIUT JAJEKO HE Bceraa. B coorBeT-
CTBUHU C U3MCHCHHSIMHU, BHECCHHBIMH B CTaThIO
34.3 u 34.4 3akona «O Memnuanuu» OT 9 UIOIA
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2021 roma, B cilyyae HEUCIIOIHEHHUS B MpEIycC- 1) GeccriopHOCTH J10JITA;

MOTPEHHBIE CPOKU WUJTM OTKa3a OJTHOW W3 CTOPOH 2) HEe UCTEUEHUE CPOKOB, MPEAYCMOTPEHHBIX
0T JOOPOBOJILHOTO WCIIONIHEHUSI MUPOBOTO co- | cTarbei 373 I'pakmaHckoro kojaekca Asepoaiin-
[JalleHusl, TPUHYIUTEIbHOE HCIOJHEHHEe MH- | *aHCcKoM PecryOnuku, ecinu 3aKOHOM He Mpei-
POBOTO COTJIAIIEHUS BO3MOXKHO TIOCPEIACTBOM | YCMOTpEHBI UHBIE CPOKHU. CTarbs HE CONEPKUT
oOpariieHus Ipyroi CTOpOHbI B Cya. MI3HauanpHO | 3ampera Ha Bblady MCTHOJTHUTEIBHOW HAANUCU
CTaThsl cofiepKajia BOBMOKHOCTh OOpallleHus] U | MEIMAaTUBHBIM COIJIALICHHSIM, YTO HE COOTBET-
B OpraHbl HOTapuyca JijIsl TIOJyYeHUs UCIIONHHU- | CTBYET BHECEHHBIM B 3aKOH «O Meauanum» u3-
TENbHON HAIMKNCH HOTapuyca. B cOOTBeTCTBMM | MEHEHUSM, YTO BBI3bIBAET HEOOXOAUMOCTH MPH-
co crarbeil 76 3akoHa «O HoTapuare» A3zep- | BEICHHS ABYX HOPMATHUBHO-IIPABOBBIX AKTOB B
OaifpkaHa JUIS yIepiKaHus JEHEKHBIX CyMM Y | COOTBETCTBHE ApYT ¢ ApyroM. C menbio obecrie-
JOJDKHUKA WM UCTPEeOOBaHUS UMYIIECTBA HOTA- | YEHHs 3alIMTHI IIpaB U CBOOOA B COOTBETCTBHHU
pHUyC 10 MECTY HaXOXICHUS TOJDKHUKA JOKeH | co crarbeit 26 Kouctutyumum AP, mpennararo
MIPOU3BECTH WCIIOJHUTEIIbHBIC HAIMNCH HAa JI0- | YCTAHOBUTH 00S3aTE€IbHOCTh HOTApPHUAIBLHOTO
KyMEHTaX, yCTaHABIUBAIOLIUX 33J0/DKEHHOCTh. | YAOCTOBEPEHHUS COMNIALICHHWM, JOCTUTHYTHIX B
[Ipu 3TOM AJI1 MPOM3BOJCTBA UCTIOMHHUTEIBLHOW | pe3yibraTe MeIuaIluu, s 00eCIIeUeHHs X CO-

HAJMUCH HeOOXOUMO HAJIMUKe ABYX YCIOBUI: OTBETCTBUS 3aKOHOJATEIIHCTRY.

Hcnonb30BaHHbIE HCTOYHUKM

1. AmmaxspoBa @. «Menuanust kak (hopMa 3aluThl IpaB U 3aKOHHBIX HHTepecoBy» // Ganc Tadqiqatel, 2021, Ne 2, 7
cild.

2. Mustafazado, Tofiq (2005). Quba xanlig1 (azorb.). Baki: EIm. 480 soh.

3. Azorbaycan Respublikasinin Konstitusiyasi: — [elektron resurs] / http://www.e-qanun.az/framework/897

4. Azorbaycan Respublikasinin Miilki Macallasi: — [elektron resurs] / http: //e-qanun.az/framework/46944

5. Azorbaycan Respublikasinin Miilki Prosesual Macollosi: — [elektron resurs] / http://e-qanun.az/fra-
mework/46945

6. “Mediasiya haqqinda” Azorbaycan Respublikasinin Qanunu: — [elektron resurs] /http://www.e-qanun.az/fra-
mework/41828

7. “Icrahaqqinda” Azorbaycan Respublikasinin Qanunu: — [elektron resurs] / http://www.e-qanun.az/framework/1406

8. “Notariat haqqinda” Azorbaycan Respublikasinin Qanunu: — [elektron resurs]/http://www.e-qanun.az/fra-
mework/107

9. https://web.archive.org/web/20170701233752/http://www.azerbaijan.az/ History/ Generallnfo/ generallnfo_a.
html

10. https://www.avetruthbooks.com/2021/01/john-e-woods-the-aqquyunlu-clan-confederation-empire-1999.
html

11. https://www.adr.gov/events/2009/may7-2009-materials-history.pdf

12. https://voelkerrechtsblog.org/de/the-history-and-development-of-a-dr-alternativeappropriate-dispute-reso-
lution/

25



QANUN 01 (327), 2022
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MEDIASIiYA VO ONUN TOTBIQIiNIiN HUQUQi MOSOLOLORI
XULASO

Mediasiya Institutu Azorbaycanin hiiquqi sistemi iiciin nisbaton yenidir, ona gora do qanunvericiliyin birliyi vo qar-
siligh olagoesini tomin etmok iigiin respublikanin bir sira normativ - hiiquqi aktlara miivafiq doyisikliklorin edilmaosi
zarurati méveuddur. Mogalods mediasiyanin miibahisalorin alternativ halli formasi kimi, onun totbiqi ilo bagli «Mediasi-
ya haqqinday» gqanunun bazi miiddealarinin, eloco do institutun tarixi inkisafinin tohlili verilmisdir.

Allahyarova Fidan Bahruz
MEDIATION AND LEGAL ISSUES OF ITS APPLICATION
SUMMARY

Mediation is relatively new to the legal system of Azerbaijan and therefore, the question necessitates to make app-
ropriate changes to a number of normative legal acts of the republic to ensure their unity and interconnection. The article
presents an analysis of mediation as a form of alternative dispute resolution, some provisions of the law «On Mediation»
related to its application, as well as the historical development of the institute.
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IDDIA MUDDOTININ
TOTBIQ SFERASI

Acgar sozlor: iddia, hiiququn miidafiasi, iddia
miiddati, tatbiq sferasi.

Knrouesnie cnosa: uck, sawyuma npasa, cpox
UCKOB80U 0agHOoCmU, chepa npuMeHeHUsl.

Keywords: lawsuit, protection of the right,
period of limitation, scope.

iiququ pozulmus soxsin vo ya qanunla

miioyyon edilmis solahiyyatli soxsin id-
dias1 ilo hiiququn miidafiosi tligiin miiddot iddia
miiddoti sayilir. Iddia miiddotinin mahiyyatinin
daha dorindon aydinlagdirilmasi ii¢lin onun tatbiq
sferasinin  miioyyon edilmosi ohomiyyatlidir.
Bununla slagodar miilki hiiquq elminds bir sira
hallini tapmayan masalslor mévcuddur.

[k névbada iddia miiddati institutunun maddi
va ya prosessual hiiququn torkib hissasino daxil
olmasi arasdirilmalidir. Bu institut biitiin hiiquq
sistemlorindo movcuddur. Anglo-sakson hiiquq
sisteminds iddia miiddati institutu birmanal1 ola-
raq prosessual hiiquga daxil oldugundan belo bir
masalo miizakira mévzusu deyildir. Kontinental
hiiquq sistemli 6lkalorin ganunvericiliyinds iso
bu institut maddi normalarda tonzimlonmisdir.

Sivilistika elminds iddia miiddstinin yalniz
maddi hiiququn institutu hesab edilmosi fik-
ri oksoriyyot togkil edir. Bu fikrin torofdarlar
0z movqgelorini onunla asaslandirirlar ki, miilki
hiiqugda kompleks normalar mévcud olmamali-
dir. Moasalan, T.A. Teresenko geyd edir ki, iddia
miiddoti ilo olagodar miinasibatlor prosessual
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hiiquq miinasibatlorinin olamatlorini  dagimur,
prosessual hiiquqi faktlar osasinda meydana
golmir; iddia miiddatinin asas1 prosesin hadlo-
rindon konardadir [10, 10]. Bu ideyaya oks ola-
raq, A.A. Dobrovolski iddia miiddati institutunu
hom maddi, ham do prosessual hiiququn komp-
leks institutu kimi hesab edilmosini toklif edirdi
[7,s.92].

Fikrimizcoa, iddia miiddoti institutu miilki
hiiququn hibrid institutu hesab edilmolidir. Belo
ki, Azarbaycan Respublikasi Miilki Macallosinin
(bundan sonra — AR MM) 375-ci maddssino
osason, hiiququn miidafiesi hagqinda tolob id-
dia miiddotinin ke¢gmasindon asili olmayaraq
mohkomo torofindon baxilmaga qobul edi-
lir. Mohkomo torofindon iddia miiddoti yalniz
miibahisa torafinin mohkoma qorari ¢ixarilanadok
verdiyi orizo osasinda totbiq edilir [3]. Goriindii-
yu kimi, iddia miiddotinin totbiqi mohkomado
hoyata kegirilir vo bu, sonraki miilki prosessual
hliquq miinasibatlorinin inkisafina tosir edir. Bu
baximdan danilmazdir ki, iddia miiddati institutu
miilki prosessual hiiquq miinasibotlori ilo qar-
siligh alagoedadir vo onda prosessual normalara
xas olamatlor miisahido olunur. Ona gors do bu
institut tokco maddi deyil, hom do prosessual
ohomiyyato malikdir. Homg¢inin, ganunvericili-
yin inkisafi praktikast AR MM-o miilki prose-
sin va digar hiiquq sahoslorinin predmetini togkil
edo bilocok maosalslorin daxil edilmo imkanini
gostorir.

Iddia miiddatinin totbiq sferas ilo olagodar
digor bir miibahisali masalo iso bu institutun xii-
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susi hiiquga daxil olan bagqa hiiquq saholorindo
totbiq edilib-edilmomasi ilo slagadardir. Malum
oldugu kimi, xiisusi hiiququn dairasi miilki hii-
qugdan daha genisdir. Buraya ailo, omok vo s.
kimi hiiquq sahalari do daxildir.

Azorbaycan Respublikast Ailo Macollssinin
(bundan sonra — AR AM) 8-ci maddosi iddia
miiddatlorinin totbiqi ilo olagodar masalslari
tonzimloyir. Homin maddoays osason, pozulmus
hiiquglarin miidafissi {iclin Ailo Macallasindo
miioyyon olunmus miiddstlor istisna olmag-
la, ailo miinasibatlorindon iroli golon tolablors
iddia miiddoti samil olunmur [1]. Maddonin
moatnindon aydm oldugu kimi, AR MM-do
miloyyon edilon imumi vo xiisusi iddia miid-
dotlori ailo miinasibatlorinds totbiq edilmir.
Yalniz Ailo Macallosinds xiisusi ilo gostorildiyi
hallarda iddia miiddati institutu aktivloso bilar.
Moasalon, AR AM-in 36.9-cu maddasina asason,
nikah pozulduqda or-arvadin timumi omlakinin
boliinmosi haqqinda onlarin tolobino 3 illik 1d-
dia miiddoti totbiq olunur [1]. AR AM-in 8.2-ci
maddosindo iso miioyyon edilmisdir ki, iddia
miiddotini miioyyon edon normalarin totbiqi
zamani mahkomo Azorbaycan Respublikasinin
Miilki Macallasinda nazorde tutulmus qaydalar:
rohbor tutur [1].

Azorbaycan Respublikasi ©Omok Macallosi-
nin (bundan sonra — AR ©M) 294-cii maddssinin
4-cii hissosino osason, mohkomoyo qodor amok
miibahisalorine baxan organin ¢ixardigi qorar
iscini vo ya igogdtiironi qane etmozso, homin
miibahisonin halliti¢iin onlar mohkomoyo miiraciot
edo bilarlar. Bu halda mohkomaya miiraciot etmok
liclin miioyyan edilmis iddia miiddsti mohkomayo
godor omok miibahisoloring baxan organin miiva-
fiq gorar gabul etdiyi glindon baslanir [2]. AR OM-
in 296-c1 maddssi fordi amok miibahisslorinin
hallinds iddia miiddatlorini tonzimloyir. Homin
maddo is¢inin kollektiv miigavilslordo nozordo
tutulmus hallarda miiossisolordo homkarlar itti-
faglan toskilatinin nozdindo fordi omok miiba-
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hisalarine mohkomoys godor miibahisoya baxan
organa miiracioti {iciin onun hiiququnun pozul-
dugunu askar etdiyi glindon baglamagla 3 toqvim
ayr miiddot miioyyon edir. Digor biitiin hallar-
da fordi amok miibahisasinin hall edilmasi iigiin
1 toqvim ayi, pul vo digor omlak toloblori ilo
olagadar, homginin ziyan vurulmagqla bagli yaran-
mis omok miibahisalarinin halli {i¢iin 1 il arzinda
mohkomaoyo miiraciot edilo bilor. Bu halda 294-cii
maddodo gostarilon “mohkomaye miiraciot tiglin
miioyyon edilmis iddia miiddsti” dedikdes sadala-
nan miiddatlor nozerdo tutulur. Iddia miiddetinin
aximi is¢inin hiiququnun pozuldugu giinden bas-
layir. Qanunverici is¢inin hiiququnun pozulma-
sinin agkar edildiyi glinii ig¢iys miivafiq amrin,
(saroncamin, gorarm), omok kitabgasmin, haqq-
hesab sonadlorinin (kitabgasinin, varagasinin, ¢e-
kinin) verildiyi, hamg¢inin amok miigavilesinin AR
OM-do nozordo tutulmus sortlorinin igogotiiron
torofindon miivafiq qaydada sonadlogdirilmadon
bils-bilo gasden pozuldugu giin kimi miiayyan et-
misdir. Omok miigavilosinin digar barabarhiiquglu
torofi olan igogdtiiron iso AR OM ilo miioyysn
edilmis hallarda isciyo qarst iddia orizosi ilo
mohkomaya hiiquglariin vo ganuni monafelorinin
pozuldugu giindon 1 toqvim ay1 miiddostinds, ona
maddi ziyan vurulmasi mosoloslori ilo oslagodar
159 ziyanin vurulmasini agkar etdiyi giindon 1 il
miiddatindo miiraciot edo bilor. Macallo sadala-
nan miiddatlorin barpa asasini 296-c1 maddado
miloyyon etmisdir. Buraya Uzrlii sobab kimi —
iddiaginin  xastolonmasi, ezamiyyatdo, yasayis
yerindon konarda mozuniyystdo olmasi, yaxin
gohumunun o6lmasi vo digor obyektiv hallarla
bagli sobablordon 6tiiriilmo daxil edilmisdir. Belo
olan halda fordi omok miibahisosine baxan organ
buraxilmig miiddoti borpa edorok miibahisoyo
mabhiyyati iizra baxa biler [2].

Goriindiiyt kimi, AR ©OM iddia miiddatlorini,
onlarin axiinin baglanma anini, buraxilmis iddia
miiddatinin barpa asaslarint miioyyon edir. Odur
ki, fikrimizco, AR ©OM-in normalarina birbasa
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zidd olmazsa, AR MM-in iddia miiddatino dair
iimumi normalar1 totbiq oluna bilar.

AR ©OM vo AR AM-don ¢okilon misallara
osason, belo fikra golmok olar ki, bu vo ya digor
mohdudiyyatlor olsa da, imumilikds iddia miid-
doti institutunun foaliyyotina digor xiisusi hiiquq
saholorindo do rast golinir.

Xiisusi hiiquqda oldugu kimi, timumi hiiquga
daxil olan hiiquq sahalarinds do miilki hiiquqdak:
1ddia miiddatlari ilo oxsar olan miiddotlor mov-
cuddur. Homin miiddatlorin iddia miiddotlori
hesab edilib-edilmomasi masalasine aydinliq go-
tirilmoalidir. Bu miiddotlorin mohkomalor torofin-
don totbiqindo miilki hiiququn iddia miiddetini
tonzimloyon normalar1 tatbiq edilo bilormi?

Bu suali arasdiran miiolliflordon bir qrupu
hesab edir ki, iddia miiddoti miistosna xiisu-
si hiiquqi tobioto malik deyil vo publik hiiquqi
miinasibatlordo do totbiq edilo bilor [11]. Digor
qrup 1iso goti sokildo onun xiisusi hiiququn
ohatosindon ¢ixarilib publik hiiquqi ictimai
miinasibatlora do totbiq edilmo imkanini gobul
etmir. Mosolon, 1.B. Novitski qeyd edirdi ki,
iddia miiddotino dair normalar yalmiz miilki
hiiquqi miinasibotlors samil edilir, vergi vo ver-
gi 0donislori lizro borclara totbiq edilo bilmaz
[8, s. 160]. S.V. Sarbas 6z osorlorindo iddia
miiddatinin miilki hiiququn prinsiplarins tabe ol-
dugunu gostorir [9, s. 17].

Azorbaycan Respublikasinin Vergi Macal-
losindo vergi orqaninin mohkomoys miiraciat
etmoli oldugu hallar tonzimlonmisdir. Masalon,
90.1-ci maddoyo osason, vergi Odayicisinin
omlaki siyahiya alindigdan sonra 30 giin miid-
dotindo vergi Ohdoliyi yerino yetirilmodikda,
vergi orqani vergilor, faizlor vo maliyyo sanksi-
yalar1 iizro dovlat biidcosine yaranmis borclari-
nin 6donilmasinin tomin olunmasi moagsadi ilo
siyahiya alinmis amlakin zoruri va kifayat olan
hacmdo ixtisaslasdirilmis agiq horracda satil-
mas1 haqqinda gorar gobul olunmasi {ig¢iin moh-
komoyo miiraciot edo bilor [4]. Fikrimizca, bu
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clir miiraciotlorin miilki hiiquqi menada iddia
miiddatino dair normalara tabe tutulmasi dogru
deyildir vo belo yanasma sohv noticolora gotirib
¢ixara bilor.

Birincisi, qanunverici publik hiiquq sahasino
aid olan aktlarda orqanin mohkomoys miiraciat
ilo alagodar miiddatlorinin iddia miiddsti olma-
sin1 arzu etsoydi “iddia miiddoti” ifadoesindon do
istifado edordi. Burada miioyyon edilon miiddatlor
mohkomoyo miiracist edilmasi tiglin dovlatin 6z
organina miioyyon etdiyi miiddotlordir vo onlar
inzibati miinasibatlor ¢argivasindadir.

Eyni zamanda, xiisusi hiiquq ii¢lin dispozi-
tivlik prinsipi asas olsa da, imumi hiiquga im-
perativlik xasdir. Bu baximdan iddia miiddoati
dispozitivliys uygundur. Bels ki, iddia miiddati
mohkomonin miilahizasine asason deyil, cavab-
dehin arizasi asasinda tatbiq olunur. Lakin iimumi
hliquq sahosinds iso belo dispozitivlik miimkiin
olmamalidir. ©gor maohkomayo miiraciot miiddati
oOtiiriilmiisdiirso mohkomo onu gqabul etmomalidir.
Hotta Azorbaycan Respublikasi Konstitusiya
Mohkomasinin Plenumu “Azorbaycan Respub-
likas1 Miilki Macallosinin 373.2 vo 384.0.4-cii
maddolorinin sorh edilmosina dair” 2013-cii il
3 iyun tarixli Qorarinda geyd etmisdir ki, isin
mohkomo baxigina hazirligi zamani hakimin
toraflordon hor hansi birindon iddia miiddstinin
kegmosi ilo bagl siibutlar1 togdim etmoyi vo ya
izahat vermoyi tolab etmasi yolverilmozdir. ©gor
maragqli toraf, yoni cavabdeh iddia arizosina qar-
st verdiyi etirazda iddia miiddatinin kegmasina
istinad edarsa, hakim isin mohkomo baxisina
hazirligi qaydasinda isin diizgiin vo vaxtinda
hallini tomin etmok ii¢lin toraflorin hor birino id-
dia miiddati ilo bagli miivafiq siibutlarin togdim
olunmasini toklif edo bilor [5].

O ciimlodon, AR MM-in miilki gqanunveri-
ciliyin totbiqi hadlorini tonzimloyon 2.5-ci
maddosino osason, ogor ganunvericilikdo ayri
qayda nozorde tutulmayibsa, miilki qanunve-
ricilik vo basqa hiiquqi aktlar bir torofin digor
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torofo inzibati vo ya digor hakimiyyat tabeliyino
osaslanan omlak miinasibatloring, o climlodon
vergi, maliyyos vo inzibati miinasibotlora totbiq
edilmir [3]. Maddodon aydin oldugu kimi, iddia
miiddatini tonzimloyon normalar publik hiiquqi
miinasibatlor dairasino aid olan vergi, maliyyo
vo inzibati miinasibotlora totbiq edilmomoalidir.
Bu haldan yalniz qanunvericilikdo AR MM-a
birbasa gonderislorin verildiyi hallar istisna
toskil edir. Masolon, Azorbaycan Respublikasi
Vergi Macoallasinin 78.2-ci maddasine asasan,
vergi Ohdsliklorinin yerino yetirilmosi Miilki
Macollads nazords tutulmus ardicilligla hoyata
kecirilir [4].

Umumiyyatlo, mohkomolor torofindon pub-
lik hiiquq dairasine aid miinasibatlors do iddia
miiddotlorinin samil edilmasino vo iddia miid-
dotino dair normalarinin totbiq edilmasino dair
coxsaylt hallar movcuddur. Tasadiifi deyil ki,
Azorbaycan Respublikasi Konstitusiya Moah-
komasinin Plenumu ‘“Azorbaycan Respublika-
st Miilki Macollasinin 2.5-ci maddasinin sorh
edilmasina dair” 24 aprel 2019-cu il tarixli
Qorarinda soziigedon masalolora do toxunmus-

dur. Belo ki, homin gorara asason, bu ciir qadaga,
miilki hiiquq basda olmagla, biitlin xiisusi hiiquq
saholorino xas olan hiiquqgi tonzimlomo metod-
larinin publik hiiquq sahsloring, o climlodan,
inzibati, sosial tominat, vergi hiliququna xas
tonzimlomo metodlarindan chomiyyatli doracado
forqli olmasindan irali golir. Belo ki, imumi
hiiquq normalar1 comiyyat vo dovlst monafeyi
ilo bagli miinasibatlori nizama saldigindan on-
lar ayri-ayri fiziki vo hiiquqi soxslor arasinda
yaranan miinasibatlori tonzimloyon vo fordlorin
maraqlarina xidmot edon xiisusi hiiquq norma-
larindan forqli olaraq dispozitiv deyil, imperativ
xarakter dasiyir [6].

Notico olaraq bildirilmalidir ki, iddia miiddati
institutunun gqanunvericilikdo maddi hiiquq nor-
malarinda oks olunmasina baxmayaraq, homin
institut miilki hiiququn kompleks institutu he-
sab edilmoalidir. Homg¢inin iddia miiddatino dair
normalarin miioyyon mohdudiyyatlorlo xiisusi
hiiququn digor sahalorinds totbiq edilmok imkani
movcud olsa da, publik hiiquq miinasibatlorindo
iddia miiddotinin totbiqi, bazi hallar istisna ol-
magqla, yolverilmozdir.

istifada edilmis manbalor:

1. Azarbaycan Respublikasinin Ailo Macallosi: — [elektron resurs] / URL: http://www.e-qanun.az/framework/46946

2. Azarbaycan Respublikasinin ©mok Macallasi: — [elektron resurs] / URL: http://www.e-qanun.az/framework/46943

3. Azorbaycan Respublikasinin Miilki Macollosi: — [elektron resurs] / URL: http://e-qanun.az/framework/46944

4. Azorbaycan Respublikasinin Vergi Macollosi: — [elektron resurs] / URL: http://www.e-qanun.az/framework/46948

5. “Azorbaycan Respublikast Miilki Macallosinin 373.2 vo 384.0.4-cli maddalorinin sorh edilmasins dair” Azorbaycan

Respublikasi Konstitusiya Mohkomasi Plenumunun 2013-cii il 3 iyun tarixli Qarar1 — [elektron resurs] / URL: http://www.

constcourt.gov.az/az/decision/257/

6. “Azorbaycan Respublikasi Miilki Macallasinin 2.5-ci maddosinin sorh edilmasins dair” Azorbaycan Respublikasi

Konstitusiya Mohkomasi Plenumunun 2019-cu il 24 aprel tarixli Qorari— [elektron resurs] / URL: http://www.constcourt.

gov.az/az/decision/408

7. JloopoBombckuii, A.A. «MckoBas popma 3amutheny. — M.: Mock. yH-Ta,— 1965. —190 c.

8. Houmkwuit, U.b. Crnenkn. MckoBas naBHOCTB. — M.: [octopmsmar 1954. — 248 c.

9. Capoam, C. Borpocs! nckoBoit jaBHocty // — Xo3siictBo U npaso, — 2000. Ne 4, — 16-26 c.

10. Tepemenko, T.A. [ToHsATHE UCKOBOI AaBHOCTH : / (KaHI.IOpUI.HAYK, auc.) / — M., 2006. — 206 c.

11. Trorun, J{.B. HamoroBoe mpaBo, kypc neknuii. — CIIC «KoncynpranT mmocy, —2020.

30



QANUN 01 (327), 2022

I'acanoBa Peiixana AxmeJ rbi3bl
C®EPA IPUMEHEHMS HICKOBOM JABHOCTH
PE3IOME
B crarbe paccMaTpuBarOTCS BOIIPOCHI O Chepe MPUMECHEHUSI HCKOBOM JTABHOCTH. Y TOUHSICTCSI, YTO UCKOBAsI JABHOCTh

SBJIACTCS YaCThIO MAaTEPUAIILHOTO MJIM MPOLIECCYaIbHOTO MpaBa. Takxke aHaIM3UPYeTCsl IPUMEHEHUE CPOKa JaBHOCTHU K
OTHOILIEHMSM B cepe ImyOImIHOTro Ipasa.

Hasanova Reyhana Ahmad

SCOPE OF THE STATUE OF LIMITATIONS

SUMMARY
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Rayci: h.ii.e.d., prof. M.D. Domir¢iyeva
Taqdim edan: h.ii.e.d., prof. A.M.Qasimov
Daxil olma tarixi: 14.12.2021

Tokrar islonmo tarixi: 18.01.2022

Capa imzalanma tarixi: 26.01.2022

31



QANUN 01 (327), 2022

Haciyeva Aysel Mazahir qizi,

INFORMASIYA HUQUQU

Bak1 Dovlot Universitetinin Hiiquq fakiiltesinin Insan hiiquglar1 vo
informasiya hiiququ UNESCO kafedrasinin dissertanti

UOT 34:340

FORDI MOLUMATLARIN MUHAFIiZoSI
HAQQINDA AZORBAYCAN
RESPUBLIKASININ QANUNU VO
AVROPA ITTIFAQININ UMUMI
MOLUMATLARIN MUHAFIZOSI
HAQQINDA QAYDALARININ (GDPR)
MUQAYISOLI TOHLILI

Acgar sozlor: fordi malumatlarin iglonmasi,
fordi malumatlarin transsarhad axini, fardi mo-
lumatlarin miihafizasi hiiququ, milli tahliikasiz-
lik, inzibati carima.

Knrwueswie cnosa: oopabomka nepconans-
HbIX OAHHLIX, MPAHCSPAHUYHBIL NOMOK Nepco-
HAIbHBIX OAHHBIX, NPABO HA 3AWUNY NEPCOHANb-
HbIX OQHHLIX, HAYUOHANIbHAS OE30NACHOCHb,
aoMuHUCMpPamusHvie wmpaguol.

Keywords: personal data processing, cross-
border flow of personal data, the right to perso-
nal data protection, national security, adminis-
trative fines.

I nformasiya hiiququ, bildiyimiz kimi,

molumat azadliginin bir institutu kimi
formalagmisdir. Molumat azadlig1 iso insan
hiiquq va azadliglarinin tomin olunmasinin asas
vasitolorindon biridir. Demokratik comiyyatin
asas elementlorindon biri do fikir, s6z, malumat
azadligmmin on yiiksok soviyyodo olmasinin

tomin olunmasidir. Informasiya hiiququ sfera-
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sinda insan hiiquq vo azadliglarinin miihafizo
olunmasi informasiya hiiququnun Oziinlin ay-
ri-ayrt  sahalorinin  tonzimlonmasindon, on-
larin no doracads effektiv tominatindan asi-
lidir. Belo ki, xarici odobiyyatlarda moxfilik
hiiququ vo molumatlarin qorunmasi hiiququ
informasiya hiliququnun ayri-ayr1 institutla-
11 kimi qiymaotlondirilir. Bu hiiquq saholorinin
miithafizosi hom dovlstdaxili, hom beynslxalq,
hom do regional sferada tomin olunmalidir.
Umumdiinya Insan hiiquglar1 Bayannamasinda,
1966-c1 il Beynolxalq Paktlarinda, Avropa In-
san hiiquglar1 Konvensiyasinda, Avropa Insan
Hiiquglar1t Mohkomaosinin presedent hiiququnda,
yeni mohkomo gorarlarinda, Avropa Ittifaqinin
qanunvericiliyinde insan hiiquq ve azadliglari-
nin mithafizosini ehtiva edon normalar mévcud-
dur. Dovlotdaxili ganunvericiliys nozor salsaq,
bu sferada miihafizonin sistemini Azorbaycan
Respublikasinin Konstitusiyasi, miivafiq ganun-
lar, Azorbaycan Respublikasinin torafdar ¢ixdi-
g1 beynalxalq miigavilalor togkil edir. Maqgaloads

moxfilik vo molumatlarin miihatizosi hiiququnun
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qarsiligli alagesi, oxsarligi 6z oksini tapmigdir vo
Azorbaycan Respublikasinin qanunvericiliyi ilo
Avropa Ittifaqmin qanunvericiliyinin miigayisoli
tohlili genis isiqlandirilmigdir.

Maxfilik vo molumatlarin miihafizasi, alaqoli
olsa da, iimumiyyatls, biitiin diinyada iki ayri
hiiquq kimi tanimnir. Avropada onlar davamli de-
mokratiya ti¢lin hayati komponentlor hesab olu-
nur.

Molumatlarin qorunmasi adlar, dogum ta-
rixlori, fotosokillor, video gorintiilor, e-pogt
tinvanlar1 vo telefon nomrolori daxil olmagqla,
mioyyon edilmis vo ya miioyyoan edilo bilon
fiziki (yasayan) soxso aid hor hansi molumatin
gorunmasi ilo baglidir. Rabito xidmatlorinin son
istifadacilori ilo olagali vo ya onlar torafindon
tomin edilon IP {invanlar1 vo rabito mozmunu
kimi digor molumatlar da soxsi molumatlar he-
sab olunur. Malumatin miihafizasi anlayisi soxsi
toxunulmazliq hliququndan irali galir va har ikisi
s0z azadlig1 va ya toplasmaq hiiququ kimi digor
fundamental doyarlorin vo hiiquqglarin vo azad-
liglarin qorunub saxlanmasinda vo togviqinda
mithiim rol oynayir. Malumatlarin qorunmasi
hom dovlot, hom do 6zal sektorlar torofindon
fordi molumatlarin adalstli iglonmasini (toplan-
masl, istifadosi, saxlanmasi) tomin etmok ii¢iin
doqiq mogsadloro malikdir.

Al-do insan loyaqoti miitloq fundamental
hiiquq kimi taninir. Bu loyaqat, moxfilik vo ya
soxsi hoyat hiiququ anlayisinda avtonom olmagq,
0ziinliz haqqinda molumatlara nozarst etmoak,
tok qalmagq asas rol oynayir. Moxfilik tokco fordi
hiiquq deyil, hom do sosial doyordir. Tarixon
diinyanin digor yerlorindo, mosalon, ABS-da
moxfilik ¢cox vaxt azadligin elementi, dovlatin
miidaxilalorinden azad olmaq hiiququ kimi qabul
edilmisdir. Avropa vo diinyanin digor hissolori
arasinda bu farq nisbidir, ¢iinki o, hom do Al-do
maxfiliyin elementidir.

Diinyanin demok olar ki, hor bir 6lkosi, istor
konstitusiyasinda, istorsa do diger miiddoalarinda
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soxsi hoyatin toxunulmazligini bu vo ya digor
sokildo taniyir. Ustolik, molumatlarin qorun-
masindan ovvol moxfilik limumbosori insan
hiiququ kimi tanmmigdir. Soxsi hoyat vo ya
soxsi hoyat hiiququ Umumdiinya Insan Hiiqug-
lar1 Boyannamasinda (Maddas 12), insan Hiiqug-
lar1 lizro Avropa Konvensiyasinda (Madda 8)
vo Osas Hiiquqglar iizro Avropa Xartiyasinda
(Madda 7) tosbit edilmisdir.

Moxfilik vo molumatlarin qorunmasi Al
Miiqavilolorinda vo Al-nin Osas Hiiquglar Xar-
tiyasinda tosbit edilmis iki hiiquqdur.

Fordi molumatlar toxunulmazdir vo soxsi
hayatin ayrilmaz hissasidir. Soxsi hoyatin toxu-
nulmazhigin1 ehtiva eden gqanunvericilik bir-
basa fordi molumatlarin miihafizosino yonolon
faaliyyoti 6ziindo oks etdirir. Osas Insan hiiquq
vo azadliglar1 haqqinda Avropa Konvensiyasi-
nin 8-ci maddasi birbasa soxsi vo ailo hoyatina
hérmat etmayi oks etdirir. Qanunla nozords tu-
tulmus hallar istisna olmaqla, he¢ bir halda
bu hiiququn hoyata kecirilmosino miidaxiloyo
icazo verilmir. Bu maddonin totbiqi sayasindo
Mohkomonin soxsi hoyat anlayisina izahinda
deyilir ki, soxsi hoyat biitiinliiklo tosvir edilo
bilmoz. Bu anlayis hor bir fordo miinasibatdo
tam sarbastdir vo har bir ford bu anlayigin torkib
hissasini 6zl genislondira bilor. Yoni bu anla-
yisin ohato dairasi (scope) fordloro goro doyiso
ds bilor. Bu termini ingilis dilinde “Privacy” ilo
ifads edilir vo dilimizds “soxsi hayat” ifadesinin
ekvivalenti kimi qiymatlondirilir. Lakin bu anla-
y1s tam ohato olunmur. Ciinki bu terminin hiiquqi
va elmi izaht verilmomisdir. “Privacy” — anqlo-
sakson hiiquq sistemlorindo fordin soxsi hoyat,
soxsi hoyat sirri vo toxunulmazlhigi, eloco do bu
cor¢ivaya aid ola bilocok digor anlayislart ohato
edon hiiquqi kateqoriyadir.

Fordi molumatlar dedikdo yalmiz fiziki
soxsloro aid informasiyalar nozordo tutulur.
Fordi molumatlar dedikdo no anlasilir? Fordi
molumatlar dedikdo — molumatin aid oldugu
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fordin kimliyini miixtolif vasitolorlo miioyyon
edon hor hansi informasiya vo ya informasi-
ya toplusu nozords tutulur. Fordi molumatlarin
ohato dairasino konkret olaraq hans1t molumatlar
aiddir? Soxsin adi, soyadi, olaqgo
ndmrasi, valideynlori haqqinda, ailssi haqqinda,
ailo voziyyoti hagqinda, bank hesablar1 haqqin-
da, e-mail iinvani, mobil nomrasi, sokil, sos ya-

unvani,

z1s1, 9l izlori vo s. onun fordi informasiyasina
daxildir. Lakin he¢ do biitiin bu ciir molumatlar
fordi molumatlar hesab edilmir. Masalon, bu
molumatlarin fordi molumatlar sayilmasi {igiin
onlarin konkret bir fordo aid olmasi zoruridir.
Absurd bir e-mail, kimo moxsuslugu bilinmoyan
telefon nomrosi fordi molumat hesab oluna
bilmoz. Fordi molumatlarin islonmasi, saxlanma-
s1, toplanmas, Otiirtilmasi va s. digar prosedurla-
rin holli hagqinda operatorlar vo miilkiyyatgilor

oncodon bilmolidirlor. Fordi molumatlarin
miilkiyyateilori vo operatorlari fordi molumatlari
mithafizo etmolidirlor. Fordi molumatlarin

miihafizosine onlarin icazasiz va tosadiifi mohv
edilmosi, ganunsuz miidaxilo edilmasi, itirilmasi,
doyisdirilmosi, yararsiz hala salinmasindan qo-
runmast ilo bagl tohliikosizlik todbirlori daxildir.
Fordi molumatlarin miilkiyyatgilori vo operatorla-
11 yuxarida gostorilon masalalorin effektiv hallini
toskil etmoli vo ganunvericiliyo miivafiq olaraq
fordi molumatlarin informasiya sistemlorini mii-
vafiq icra hakimiyyati orqaninda, yani Rogamsal
Inkisaf va Noqliyyat Nazirliyindo qeydiyyatdan
kecirmolidir. Qeydiyyatdan kecirilmak ii¢lin mii-
vafiq gaydalar Rogomsal Inkisaf vo Nogliyyat
Nazirliyi torafindon miioyyan edilir.

Fordi molumatlar “Fordi molumatlar haqqin-
da” Azorbaycan Respublikasinin 2010-ci il 11
may tarixli 998-1I1Q némrali Qanunu [4] ilo
tonzimlonir. Eyni zamanda, digor qanunvericilik
aktlaridavardirki,busferadaslagalitonzimetmoni
hayata kegirir. Bu haqda, yoni Azarbaycan Res-
publikasinin bu sferadaki qanunvericiliyi ilo Av-
ropa Ittifaqinin birinci va ikinci doracali ganun-
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vericiliyinin qarsiligh tohlili, Avropa Ittifaqinin
ganunvericiliyinin Azorbaycan Respublikasinin
bu sferadaki qanunvericiliyino no doracods tosir
etmosi, golocak perspektivlar, miivafiq tokliflor
mogqalodo arasdirilmisdir. Mogalonin maqsadi
fordi molumatlar sferasinda beynolxalq, regi-
onal, xiisusilo Avropa Ittifagi vo Azorbaycan
Respublikasinin tonzimetms istiqgamatlorini, qa-
nunvericilik praktikasin1 aragdirmaq, movcud
bosluglara miinasibot bildirmok, Avropa Itti-
faqinin ganunvericiliyindon miisbat istigamatds
yararlanmaqdir. Azorbaycan Pespublikasinin
ganunvericiliyino osason, tonzimetmo sferasina
goro informasiya fordi molumatlar, dévlat sirri,
vergi, bank sirri vo kommersiya sirri togkil edon
molumatlardan ibarotdir.

“Fordi molumatlar haqqinda” Azorbaycan
Respublikasinin Qanununa osason, fordi infor-
masiya birbasa fiziki soxsloro samil edilir. Fordi
informasiya molumatin aid oldugu fordin kimli-
yini, $axsiyyatini birbasa vo dolayisi ilo miioyyan
edon hor hansi istonilon informasiya vo informa-
siya toplusudur.

2016-c1 ildo Avropa Parlamenti vo Sura 25
may 2018-ci il tarixindon qiivvoys minon Avropa
fttifagunin Umumi Molumatin Miihafizosi Qay-
dalarin1 2016/679(Qaydalar) qabul etdilor. Avro-
pa Birliyinin Umumi Molumatlarin Qorunmasi
Qaydasi (GDPR) [8] yeni bir qlobal tonzimloma
kimi gobul edilir. Qaydalar 1995-ci ildo qabul
edilon Soxsi molumatlarin miihafizasi vo bu clir
molumatlarin sarbast axini ilo alaqadar fordlerin
miihafizosi lizro Direktivini (Directive 95/46/EC
on the protection of individuals with regard to
the processing of personal data and on the free
movement of such data [7]) ovoz edir. Qaydalar
fordi moalumatlarin emali vo bu ciir malumatlarin
sorbost harakati ilo olagadar soxslorin qorunmast
liclin Avropada molumatlarin moxfiliyi ganun-
vericiliyinin harmonizasiyas1 moaqsadi dasiyir.
Qaydalar hom Avropa Ittifaqmin votondaslarina,
hom do Avropa Ittifaginin vatondasi olmayan fi-
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ziki soxsloro aiddir. Umumiyyatle, Qaydalar bir
cox innovativ yeniliklor irali siiriir.

Qaydalarin preambulasinda gqeyd olunur ki,
fordi molumatlarin islonmosi baximindan fiziki
soxslorin miidafiosi osas hiiquqdur. Avropa Itti-
faqinin Osas Hiiquqlar haqda Xartiyasinin 8-ci
maddosi vo Avropa Ittifaqinin Faaliyyoti Haqqin-
da Miigavilonin (TFEU) 16-c1 maddosino [2]
gora, hor kosin ona aid olan fordi molumatlarla
bagli hiiquglarim1 miidafio etmok hiiququna
malikdir. Fordi molumatlarin islonmosi ilo bag-
I1 fiziki soxslorin miidafiosi prinsiplori vo gay-
dalari, milliyyatindon vo yasayis yerindon asili
olmayaraq, onlarin osas hiiquq vo azadliglari-
na, xtisuson do soxsi molumatlarin qorunmasi
hiiququna hormot etmolidir. Bu Qayda azadlq,
tohliikasizlik, adalot vo iqtisadi birliyin hoyata
kecirilmosing, iqtisadi vo sosial toraqqiyo, daxili
bazar daxilinds iqtisadiyyatlarin giiclonmasina
vo yaxinlagsmasma vo rifahina tohfo vermok
mogqsadi dasiyir. Avropa Parlamentinin vo Su-
ranin Qaydalari ilo logv olunan 95/46/EC sayli
Direktivi malumatlarin iglonmasi faaliyyetlori ilo
bagli fiziki soxslorin osas hliquq vo azadliglariin
gorunmasini uygunlasdirmaga vo Uzv Dévlatlor
arasinda fordi molumatlarin sorbast axinini tomin
etmoya ¢aligsmigdir. Fordi molumatlarin islonmasi
ictimaiyyato xidmot etmak {igiin hazirlanmalidur.
Soxsi molumatlarin qorunmasi hiiququ miitloq
hiiquq deyil, o, comiyyatdoki funksiyasi ilo bagh
nozors alinmali vo miitonasiblik prinsipino uy-
gun olaraq digor osas hiiquqlara qars: tarazlag-
dirtlmahdir. Qaydalar biitiin osas hiiquglara vo
Al Lissabon Miigavilolerindo [2] tesbit olun-
mus vo Xartiyada taninan azadliq vo prinsiplora,
xlisuson soxsi vo ailo hoyatina, monzilo vo
rabito vasitolorino hormot, soxsi molumatlarin
gorunmasi, fikir, vicdan vo din azadlhig, ifado
vo molumat azadlifi, bizneslo mosgul olmaq
azadlig1, somoarali hiiquqi miidafio vasitasi vo
odalotli mohkomo arasdirmasi hiiququ, modoni,
dini vo dil miixtolifliyine hormst edir. Daxi-
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li bazarin foaliyyati noticesinde yaranan iqti-
sadi vo sosial inteqrasiya fordi molumatlarin
transsorhod axininin ohomiyyatli dorocodo art-
masina sobob olmusdur. Ittifaq daxilinds dovlat
vo 0zal subyektlor, o climlodon fiziki soxslor,
assosiasiyalar vo miiossisolor arasinda goxsi
molumat miibadilosi artmisdir. Siiratli texnolo-
ji inkisaflar vo globallasma soxsi molumatlarin
miihafizosi liclin yeni c¢agirislar etmisdir. Soxsi
molumatlarin toplanmast vo paylasdirilmasinin
miqyast shomiyyatli doracads artmisdir. Texno-
logiya ham 6zal sirkatlors, hom da dovlst orqan-
larina 6z foaliyyotlorini davam etdirmok ii¢lin
soxsi molumatlardan goriinmomis miqyasda
istifads etmoys imkan verir. Fiziki soxslor soxsi
molumatlar1 getdikco daha ¢ox ictimaiyyoto
vo qlobal soviyyado toqdim edirlor. Texnolo-
giya hom iqtisadiyyati, hom do sosial hayati
doyisdirdi vo buna goro do fordi molumatlarin
yiiksok soviyyodo qorunmasini tomin etmoklo
Ittifaq daxilindo fardi molumatlarin sorbast axi-
nin1 vo tgilincii 6lkolors, eloco do beynolxalq
togkilatlara Otiiriilmosini daha da asanlagdir-
malidir. Bu inkisaflar, roqomsal iqtisadiyyatin
daxili bazarda inkisafina imkan veracok etima-
din yaradilmasinin vacibliyini nozors alaraq,
Ittifagda molumatlarm daha ardicil qorunma-
s1 ¢ar¢ivasini tolob edir. Fiziki soxslor 6z soxsi
molumatlarina noazarat etmolidirlor, eloco do
fiziki soxslor, tosorriifat subyektlori vo dovlst
organlart {iglin hiiquqi vo praktiki ominlik
giiclondirilmalidir. Sual yarana bilor ki, 1995-ci
il Direktivindon sonra 2016-c1 il Qaydalar1 nayi
doyisdi vo iimumiyyatlo, belo qaydalara ehtiyac
var idimi? 95/46/EC sayli Direktivin mogsod
vo prinsiplori eyni olaraq qalir [7], lakin o, it-
tifaq lizro molumatlarin miihafizosinin hoyata
kecirilmasindo pargalanmanin, hiiquqi qeyri-
miloyyonliyin vo ya xiisusilo onlayn foaliyyatlo
bagli fiziki soxslorin miidafiosi ii¢iin oshamiyyatli
risklorin olmasi barado genis ictimai royin qar-
sisin1 ala bilmomisdir. Uzv Dévlotlordo fordi
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molumatlarin iglonmosi ilo bagl fiziki soxslorin
hiiquq vo azadliglarinin, xiisuson do fordi
malumatlarin miihafizasi hiiququnun miidafissi
saviyyesindoki farqglor biitiin Ittifaqin orazisindo
fordi moalumatlarin sorbast axininin qarsisini ala
bilar. Buna géra da bu farglor Ittifaq saviyyasinda
iqtisadi foaliyyotin hoyata kecirilmosino manes
yarada, raqabati tohrif edo vo hakimiyyat orqan-
larinin Ittifaq ganunvericiliyino uygun olaraq 6z
6hdoliklorini yerino yetirmasino mane ola bilor.
Qorunma soviyyalorindoki bu ciir forq 95/46/EC
sayli Direktivin icras1 vo totbiqi ilo bagh forglorin
olmasi ilo olagodardir [7]. Fiziki soxslorin ar-
dicil vo yiiksok soviyyodo miidafiosini tomin
etmok vo Ittifaq daxilindo fordi molumatlarin
harokotine manealori aradan qaldirmaq {igiin
bu ciir molumatlarin islonmesi ilo bagh fizi-
ki soxslorin hiiquq vo azadliglarinin miidafiosi
soviyyasi miioyyon edilmolidir. Direktivi imp-
lementasiya edon iizv dovlotlorin daha spesi-
fik saholori tonzimloyon xiisusi hiiquq saholori
vardir vo buna goro do homin iizv dovlotlor
daha xiisusi miiddoalara ehtiyac duyurlar. Bu
Qayda hom do Uzv Dévlotlors 6z qaydalarini,
o ciimlodon goxsi molumatlarin xiisusi kateqori-
yalarinin (“hossas molumatlar”) iglonmasi tigiin
manevr imkanini tomin edir. Bu dorocado, bu
Qayda fordi molumatlarin islonmosinin ganuni
oldugu sortlorin daha doqiq miioyyon edilmasi do
daxil olmagqla, konkret islonmo voziyyatlori tiglin
sortlori miioyyen edon Uzv Dévletin qanunveri-
ciliyini istisna etmir. Qaydalar Ittifaq daxilindo
fordi molumatlarin somorali miihafizosi tiglin
Uzv Dévlatlorde soxsi molumatlarin qorunmasi
qanunvericiliyinin pozuntularia gora ekvivalent
sanksiyalar tolob edir. AIFHM(TFEU)-nin 16-c1
maddosinin 2-ci bandi [2] Avropa Parlamentino
va Suraya fordi molumatlarin islonmasi ilo bag-
I fiziki soxslorin miidafiosi ilo baglh qaydalari
vo fordi malumatlarin sorbast harokati ilo bag-
I1 qaydalar1 miioyyon etmayi tapsirir. Bu Qay-
da ilo tomin edilon miidafio votondasligindan
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vo ya yasayls yerindon asili olmayaraq fordi
molumatlarinin islonmasi ilo bagl fiziki soxslora
samil edilmoalidir. Bu Qayda hiiquqi soxsin ad1
vo formasi vo hiiquqi soxsin slago molumatlar
daxil olmaqgla hiiquqi soxsloro vo xiisusilo
hiiquqi soxs kimi yaradilmis miiossisalore aid
fordi molumatlarin islonmosinoe samil edilmir.
Ciinki fordi molumatlar birbasa fiziki soxsloro
samil edilir. Ciddi yaymma riskinin yaran-
masinin qarsisint almaq tgiin fiziki soxslorin
miidafiasi texnoloji cohatdon neytral olmali vo
istifado olunan texnikadan asili olmamalidir.
Fiziki soxslorin miihafizosi fordi molumatlarin
avtomatlasdirilmis tisullarla islonmosina, habelo
fordi molumatlar sanadlosdirma sistemindo sax-
lanilirsa vo ya saxlanilmasi nozords tutulursa,
al ilo islonmoyo samil edilmalidir. Xiisusi me-
yarlara uygun qurulmayan fayllar vo ya fayl
dostlori, habels onlarin iiz gabig1 Qaydanin ohato
dairosino daxil olmamalidir. Qayda asas hiiquq
vo azadliglarin qorunmasi masalslorine vo ya
milli tohliikasizliklo baglh faaliyyatlor kimi Itti-
faqin ganunlarinin ohato dairosino daxil olmayan
foaliyyatlorlo bagli soxsi molumatlarin sorbost
axinina samil edilmir. Qayda, Ittifaqin {imumi xa-
rici vo tohliikasizlik siyasati ilo bagli faaliyyatlor
hoyata kegirorkon Uzv Dévlatlor torafindon
fordi molumatlarin islonmosino samil edilmir.
Avropa Parlamentinin vo Suranin 45/2001 say-
I1 Qaydas: Ittifaq institutlari, orqanlari, idaralori
vo agentliklori torofindon fordi molumatlarin
islonmasing samil edilir. 45/2001 sayli Qaydalar
vo fordi moalumatlarin bu ciir iglonmasing totbiq
edilon Ittifagmn digor hiiquqi aktlar1 Qaydada
miayyen edilmis prinsip vo qaydalara uygunlas-
dirilmali vo Qaydanin isiginda totbiq edilmalidir.

Asagidaki 3 halda Qaydalar1 Avropa Ittifaqi-
nin orazisindo yerlosmoyon orqanlar totbiq edo
bilorlor:

Avropa Ittifagmin orazisindo yerlosmoyan
organmin foaliyyati Avropa Ittifagmin molumat
subyektlorino linvanlanarsa,
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Avropa Ittifaqmnin orazisindo yerlosmayon
organ Avropa Ittifaginin molumat subyektlorino
nazarat edarso,

Avropa Ittifaqmin orazisindo yerlosmayon
molumat miilkiyyotgilorinin faaliyyati Al-yo
yonolmadiyi, lakin Qaydalarin toloblorino tabe
olan miilkiyyetcilor torofindon operator vo ya
birgo miilkiyyotgilor kimi toyin olunduglari hal-
da[10].

Fordi molumatlar1 tonzimlonmasino goro
bir ne¢o grupa bélmok olar. Umumi xarakterli
molumatlar comiyyat vo ictimaiyyat torafindon
gisman vo tam formada bilinon, ictimaiyyatin
miloyyon kateqoriyasina aciq olan, is foaliyyot
ilo bagl, fordin ictimai-sosial aktiv bir sima
olmas1 ilo olagodar votondas comiyyatino vo
miiloyyon auditoriyalara aciq olan molumatlardir.
Belo molumatlara fordin adi, soyadi, e-mail iin-
vani, i§ yeri, mobil telefon ndmrasi, vozifasi vo
s. daxildir. Xiisusi xarakterli molumatlara fordin
dini, irqi, sosial monsubiyyati, aqidasi, saglam-
liq vaziyyati, omlak vaziyyati, adinda olan da-
sinar vo dasinmaz omlaklar, mohkumlugunun
haqqinda molumatlar, bank
Odonislori, bank tarix¢osi, telefon danisiglari,

olub-olmamasi

yazigmalar1 va s. daxildir. Bu ciir molumatlarin
spesifik xiisusiyyati ondan ibaratdir ki, belo in-
formasiyalar ictimaiyyoto ag¢iq elan olunmur,
yoni qanunvericiliklo nozordo tutulan hallar
istisna olmagqla istonilon 3-cli soxslorin belo
molumatlara ¢ixist olmur. Biometrik xarak-
terli molumatlar, soxsin soxsiyyatini miioyyon
etmok {i¢iin istifads olunan fizioloji vo bioloji
olamatlordir. Lakin bu molumatlar tayinatindan
asil1 olaraq biometrik hesab oluna da bilar, olun-
maya da. Bu, birbasa homin informasiyanin
islonmo yerindon asilidir. Masolon, fordin sokli
hom {imumi xarakterli moalumatlara, hom xiisu-
si xarakterli molumatlara, hom do biometrik xa-
rakterli malumatlara aid edils bilor. Ogor soxsin
miallifi oldugu kitabin {izorinds onun fotosu oks
olunubsa, bu artiq imumi xarakterli molumatlara
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aiddir, ¢iinki ictimaiyyoto birbasa acgiqdir. ©gor
hor hans1 bir miiossisoyo, inzibati binaya daxil
olarkon nozarat vo miihafizo mogsadilo onun
lizlinlin fotosu ¢okilirss, bu artiq biometrik infor-
masiya hesab edilir, ¢iinki belo halda foto birba-
sa onun $oxsiyyatini miioyyon edir. Lakin goxsin
fotosu onun amak foaliyyati ilo slaqadar soxsi isi
hesab edilon informasiyalar slava edilirso, bu za-
man foto xiisusi xarakterli molumatlara aid edi-
lir, ¢linki bu fotoya 3-cii soxslorin birbasa ¢ixi-
st olmur va ictimaiyyoto a¢iq olmur. Belosliklo,
bu naticoya golmok olar ki, burada 6nomli olan
predmet deyil, onun toyinatidir. Predmet eyni ola
bilor, lakin onun toyinati miixtalif magsadlors
xidmat edirso, artiq burada hiiquqi kateqoriya
miioyyon edilir. Bos fordi malumatlarin subyekti
vo operatoru kimlor hesab edilir? ilk énco onu
geyd edok ki, fordi molumatlarin operatoru hom
fiziki, hom hiiquqi soxs ola bilor. Subyekt iso
yalniz fiziki soxs olmalidir. Ciinki biz maqalonin
ovvalinds do geyd etmisdik ki, fordi molumatlar
dedikdo, yalmz fiziki soxsloro aid molumatlar
nazards tutulur. Praktiki olaraq bels bir nlimuna
gostora bilorik: Bankda miitomadi informasiya
oldo etmok mogsadilo siz sorgu blanki doldu-
rursunuz. Burada sizin imumi vo xiisusi xarak-
terli fordi molumatlarimiz yer ala bilor. Burada
informasiyani toqdim edon molumatin subyekti,
informasiyani alan bank molumatin operatoru,
blankda geyd olunan malumatlar iso molumatin
predmeti hesab olunur. Fordi malumatlar haqqin-
da qanuna gora, fordi melumatin subyekti opera-
tor torofindon barasinds informasiya toplanilan
soxs hesab edilir. Burada ortaya belo bir masolo
¢ixir. Barasindo informasiya toplanilan soxs fordi
molumatlarin moxsus oldugu soxsdir. Masolon,
birinci hal, Bankda molumatlar1 alinan soxs A-dir
vo A 6zii bu molumati toqdim etmisdir. Ikinci hal,
Bankda molumatlar1 alinan soxs A-dir vo A 6zii
B-nin molumatlarin1 togdim etmisdir, masolon,
soxs sorgu doldurarkon 6z molumatlarini deyil,
valideyninin molumatlarim1 daxil etmisdir. Qa-
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nun iso bu anlayislar1 forglondirir. Bu zaman
belo bir sual yaranir: informasiyanin subyekti
kim olmalidir? Onu toqdim edon soxso yoxsa
informasiyanin birbasa aid oldugu soxs? Infor-
masiya A-ya moxsusdur, amma onu B toqdim
edir. A informasiyanin subyektidir. B kimdir?
B iso informasiyanin istifadogisidir. Informasi-
yanin istifadogisi dovlot vo ya yerli 6ziiniiidaro
orqani, hiiqugi vo ya fiziki soxs ola bilor. Infor-
masiyanin istifadogisinin fordi molumatlardan
istifado hiiququ olmalidir vo ya bu hiiquq onlara
verilmolidir. Informasiyanin istifadogisi dedikdo,
0zii liclin malumat alds etmok mogsadils, fordi
molumatlardan istifado hiiququ verilmis dovlot
va ya yerli 6ziinliidaraetms orqani, hiiquqi vo ya
fiziki soxs basa diisiiliir.

Qaydalara gora, fordi molumatlarin islonmaosi
ilo bagh fiziki soxslorin miihafizasi qaydala-
r1 fordi molumatlarin sorbast harokati ilo bagl
gaydalar1 miioyyon edir. Molumatlarm Umu-
mi Miihafizosi Qaydalar1 fiziki soxslorin asas
hiiquq va azadliglarini, xiisuson do fordi molu-
matlarin qorunmasi hiiququnu qoruyur. Ittifaq
daxilindo fordi molumatlarin sorbast horokati
fordi molumatlarin islonmosi ilo olagadar fizi-
ki soxslorin miihafizasi ilo bagli sobablora goéro
no mohdudlagdirila, no do gadagan edilo bilor.
Bu Qayda fordi molumatlarin tam vo ya qismon
avtomatlasdirilmis tisullarla emalina samil edi-
lir. Molumatlarin Umumi Miihafizesi Qaydalar
asagidaki foaliyyotlor zamani soxsi molumatlarin
islonmosinoe samil edilmir:

a) Ittifaqin qanunvericiliyinin ohata dairasino
daxil olmayan foaliyyat zamani;

b) Avropa Ittifaqr haqqinda Miiqavilonin
AIHM-in V Bélmosinin 2-ci Foslinin ohato da-
irasing daxil olan foaliyyatlori hayata kegirorkon
Uzv Dévlotlor torofindon;

c) sirf soxsi vo ya moisot foaliyyoti zamani
fiziki soxs torofindon;

d) cinayat hiiquq pozmalarinin qarsisinin
alinmasi, aragdirilmasi, askar edilmosi vo ya
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toqibi vo ya cinayat cozalarinin icrasi, o ciim-
lodon ictimai tohliikesizliys tohdidlorin qarsisi-
nin alinmasi vo qarsisinin alinmasit mogsadilo
solahiyyatli orqanlar torafindon [2].

Molumatlarin Umumi Miihafizesi Qaydalari
Ittifaqda tosis edilmomis, lakin beynalxalq icti-
mai hiiquq osasinda Uzv Dévlot qanunvericili-
yinin totbiq olundugu yerds fordi molumatlarin
operatoru torofindon islonmosino samil edilir.
Molumatlarin islonmosi Ittifaq vo iizv dévlatlorin
ganunvericiliyino osaslanaraq qarsiya qoyulan
maoqsado miitonasib olmalidir.

Qaydalarin 4-cii maddosinds miioyyon an-
layislar ehtiva olunmusdur. Qaydalarda soxsi
molumatlara bu ciir anlayis verilir: “Soxsi
molumatlar” miioyyon edilmis vo ya miioyyon
edilo bilon fiziki soxso aid hor hans1 molumatdir
(“molumat subyekti”);
edilon fiziki soxs

soxsiyyati miiayyen
birbasa vo ya dolay1 yolla,
xtisuson ad, identifikasiya nomrasi, yerlosmo
molumatlar, fiziki, genetik, psixi, iqtisadi,
modoni vo ya sosial kimliyino aid molumatlar
miioyyan oluna bilon goxsdir [8].

Fordi molumatlarin islonmasi zamani tolob-
lorino omal olunmali osas prinsiplor vardir. Bu
prinsiplor asagidakilardir vo onlar fordi molu-
matlarin islonmasinin osasini togkil edir:

— fordi molumatlar molumat subyektino
miinasibotdo qanuni, odalotli vo soffaf sokildo
islonmoalidir (“qanunilik, adalstlilik vo soffafliq”);
fordi aciq vo
qanuni maqgsadler iiclin toplanmali vo bu

molumatlar miioyyan,

mogsadlora uygun golmoayon sokildo daha son-
ra emal edilmomoalidir. ictimai maraqglar, elmi
vo ya tarixi todgiqat moagsadlori vo ya statistik
mogsadlor tigiin, arxiv moagsadlori li¢lin sonraki
emal ilkin mogsadlorlo uygun golmoyon hesab
edilmomalidir (“moqsad mohdudiyyati”);

— fordi molumatlar adekvat, miivafiq vo onla-
rin iglonmo mogsadloari ilo alagadar zoruri olan-
larla mohdudlasmalidir (“molumatlarin minimu-
ma endirilmosi”™);
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— fordi molumatlar doqiq olmali vo lazim
goldikdos yenilonmalidir. Qeyri-doqiq soxsi mo-
lumatlarin islonilme moagsodlori nazore alin-
magqla silinmosini vo ya toxiro salinmadan dii-
zoldilmasini tomin etmok ii¢iin biitiin aglabatan
addimlar atilmahdir (“doqiqlik™);

— fordi molumatlar soxsi molumatlarin islon-
masi magsadlari tiglin lazim olandan artiq ol-
mayan miiddat orzinde molumat subyektlorinin
mioyyonlosdirilmosine imkan veron formada
saxlanilmalidir. Fordi molumatlar daha uzun
miiddot saxlanila bilor, ¢linki soxsi molumatlar
yalniz arxiv mogsadlari iiglin — ictimai marag-
lar, elmi vo ya tarixi todqigat mogsodlori vo ya
molumat subyektinin hiiquq vo azadliglarinin
gorunmasi ii¢iin Qayda ilo tolob olunan miivafiq
texniki va tagkilati tadbirlorin hoyata kegirilmasi
sortilo statistik moaqsadlar tigiin islonocok (“sax-
lama mohdudiyyati”);

— fordi molumatlar miivafiq texniki vo ya
toskilati tadbirlordan istifads edilmoklos, icazasiz
va ya geyri-ganuni emaldan va tosadiifi itkidon,
mohv edilmadon vo ya zadslonmoadan qorunma
da daxil olmagla, soxsi molumatlarin miivafiq
tohliikosizliyini tomin edon torzdo islonmolidir
(“biitovliik vo moxfilik™);

— Operator yuxarida geyd olunan 4 prinsipin
tatbigine cavabdeh olmali vo ona uygunlugu nii-
mayis etdiro bilmolidir (“mosuliyyatlilik™) [8].

“Fordi molumatlar haqqinda” Azorbaycan
Respublikasi Qanununun 4-cii maddosindo [4] do
fordi molumatlarin toplanilmasinin, islonilmosinin
vo mithafizasinin asas prinsiplari 6z oksini tapmis-
dir. Fordi molumatlarin iglonilmasi Azorbaycan
Respublikasinin Konstitusiya gaydasina miiva-
fiq olaraq asas insan va votandas hiiquq ve azad-
liglarina omal edilmakls icra olunmalidir. Fordi
molumatlarin toplanilmasinin, islonilmosinin vo
miihafizosinin asas prinsiplari agagidakilardir:

1. Qanunculug;

2. Konfedensialliq;

3. Koniilliiliylin macburiliklo uzlagmasi.
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Fordi molumatlarin toplanilmasinin, islonil-
mosinin vo miihafizosinin osas prinsiplorindon
biri do koniilliiliik prinsipidir. Koniilliilik prin-
sipinin mahiyyatino osason, fordi molumatlarin
islonilmasi onlarin subyektinin razilig: ilo icra
olunmalidir. Lakin Qanunun 4-cii maddosindo
fordi molumatlarin informasiya ehtiyatlarinin
formalasdirilmasi koniilliiliiytin macburilikls uz-
lagdirilmasi prinsiplorine uygun hoyata kegirilir
kimi 6z oksini tapmisdir [4]. Sual oluna bilar ki,
bels oldugda bas hansi hallarda fordi molumatlar
macburi toplanila bilor vo ya hansi asaslarla sub-
yektin razilig1 olmadan bunu etmok miimkiindiir?
Cox toassiif ki, ganunvericilikdo bu magamlara
aydinliq gotirilmayib va belo bir maddonin ol-
masi1 0zii ozllylindo subyektin koniillii raziligi-
n1 ehtiva edo bilmoz. Ciinki hor bir halda soxsin
0z razilig1 olmadan fordi molumatlarin macburi
sokildo toplanilmasi asas insan vo vaotondas hii-
quqglariin va azadliglarinin pozulmasina gatirib
cixara bilor. Beloliklo, Qanunun osas moqsadi
olan osas insan vo vatondas hiiquqglarini vo azad-
liglarin1 miidafis etmasini pozur.

Molumatlarin islonmesi yalniz asagidakilar-
dan on azi birinin totbiq edildiyi halda qanuni
sayilir:

1) molumat subyekti onun soxsi moalumat-
lariin bir vo ya bir nec¢o xiisusi mogsod ii¢lin
islonmasinog raziliq veribso;

2) islonmo molumat subyektinin toraf oldugu
miigavilonin icrast vo ya miiqavilo baglanmaz-
dan ovvol molumat subyektinin tolobi ilo addim-
larin atilmasi ti¢iin zoruridirso;

3) islonma operatorunun tabe oldugu hiiquqi
6hdoliyo omol etmok {igiin zoruridirss; bu za-
man molumatlarin islonmosi {iciin osaslar Ittifaq
hiiququ vo ya operatorunun tabe oldugu Uzv
Déovlat qanunvericiliyi torafinden miisyyen olu-
nur.

4) islonmo molumat subyektinin vo ya digor
fiziki soxsin hayati maraqglarii qorumagq figiin
zoruridirso;
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5) islonmo ictimai maraqlar namino hoyata
kecirilon tapsirigin yerino yetirilmosi vo ya
nazaratgiyo verilmis rosmi solahiyyaotlorin hayata
kecirilmasi ti¢iin zaruridirsa; bu zaman moalumat-
larm islonmasi {igiin asaslar Ittifaq hiiququ vo ya
operatorunun tabe oldugu Uzv Dévlat qanunve-
riciliyi torofindon miioyyan olunur.

6) islonma operator va ya liclincli soxs toro-
findon hoyata keg¢irilon ganuni maraqlarin mog-
sadlori ti¢lin zoruridir, yalniz bu clir maragla-
rin soxsi molumatlarin qorunmasini tolob edon
molumat subyektinin maraqlar1 va ya asas hiiquq
vo azadliglar ilo {st-listo diigmosi hali istisna
olmagla, xilisusan do molumat subyektinin usaq
oldugu halda. Bu, dovlat organlar torafindon 6z
vozifolorini yerino yetirorkon hoyata kegirilon
islonmoalors samil edilmir.

Xiisusi kateqoriyalt malumatlarin islonmosi
dedikdo Qaydalar bildirir ki, irqi vo ya et-
nik monsoyi, siyasi fikirlori, dini vo ya folsofi
inanclarin1 vo ya homkarlar ittifaqi tizvliyiinii
lizo cixaran fordi molumatlarin islonmosi, fi-
ziki soxsin unikal soxsiyyetini miioyyon etmok
mogsadi ilo genetik molumatlarin, biometrik
molumatlarin, saglamligla bagli molumatlarin vo
ya $oxsin cinsi hoyati vo ya cinsi oriyentasiya-
st haqqinda molumatlarin islonmasi qadagandir.
Lakin asagidaki hallar zamani bu gqadaga istisna
olunur, yoni totbiq olunmur [9]:

— Ittifaq vo ya Uzv Dévlot qanunvericiliyi-
nin yuxarida qeyd olunan gadaganin molumat
subyekti torofindon logv edilo bilmayacoyini
nazards tutdugu hallar istisna olmaqla, malumat
subyekti hamin soxsi molumatlarmn bir vo ya bir
neco miioyyon mogsadlar ii¢lin islonmasing aciq
raziliq veribsa;

— molumatlarin islonmosi ittifaq vo ya Uzv
Dovlot Qanunu vo ya molumat subyektinin asas
hiiquqlar1 vo maraqlar iigiin miivafiq tominatlari
nozordo tutan lizv dovlot qanunvericiliyino uy-
gun olaraq kollektiv miiqavilo ilo icazo verildi-
yi miiddstdo masgullug, sosial tominat vo sosial
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miidafio ganunvericiliyi sahasindo nozarat¢inin
vo ya moalumat subyektinin dhdsliklorini yerino
yetirmak va xtiisusi hiiquglarin1 hoyata kegirmak
mogsadlori {igiin zoruri olarsa;

— molumatlarin islonmasi malumat subyekti-
nin vo ya malumat subyektinin fiziki vo ya hii-
quqi cohotdon raziliq vermaya qadir olmadig:
halda, digor fiziki soxsin hoyati maraglarini qo-
rumagq U¢iin zoruri olarsa;

— molumatlarin islonmosi molumat sub-
yekti torofindon aciq sokildo agiglanan soxsi
molumatlara aiddirso;

— molumatlarin islonmosi qanuni iddialarin
yaradilmasi, hoyata kegirilmosi vo ya miidafiosi
iclin vo ya mohkomolor 6z miihakimo salahiy-
yotlori daxilindo horokot etdikdo proses iigiin
zaruri olarsa [8].

Islonon vo ya iigiincii 6lkoys vo ya bey-
nalxalq toskilata verildikdon sonra islonmok
liclin nozordo tutulmus soxsi molumatlarin har
hans1 Gtiirtiilmasi vo ya nozarat¢i vo prosessor
torafindon, o climlodon soxsi molumatlarin {igiin-
cli 6lkadon vo ya beynolxalq toskilatdan basqa
ticlincii 6lkaya vo ya basqa beynolxalq toskilata
Otliriilmosi tiglin yalniz Qaydanin miiddoalarina
uygun olaraq bas vera bilar.

Fordi melumatlarin islonmosi zaman1 qanun
pozuntular1 zamani inzibati corimalarin totbiqi vo
onun timumi sartlori bels hallarin qarsisinin alin-
masi Ui¢iin birbasa ¢okindirici mexanizmdir. Hor
bir nozarat orqani pozuntulara gors bu maddaya
uygun olaraq inzibati corimoalorin totbiginin hor
bir fordi halda effektiv, miitonasib vo ¢okindirici
olmasini tomin etmalidir. Inzibati corimalor, hor
bir fordi isin voziyyatindan asili olaraq, yuxarida
nozordo tutulmus todbirlors olave vo ya onlarin
ovozing totbiq edilir. Inzibati corimonin tatbiq
edilib-edilmomasi barado qgorar gobul edilorkon
va har bir fordi halda inzibati corimonin moblagi
barado qorar qobul edilorkon asagidakilar lazimi
qaydada nazars alinmalidir: [10]
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1) miivafiq islonmonin mahiyyati vo ya
mogsadi, habelo tosiro moruz galan molumat
subyektlorinin say1 vo onlarin vurdugu zororin
soviyyasi nazors alinmagla pozuntunun xarakte-
ri, ¢okisi vo miiddati;

2) pozuntunun gosdan vo ya ehtiyatsizliq xa-
rakteri;

3) molumat subyektlorinin vurdugu zorori
azaltmaq T{cilin nozarotci vo ya prosessor
torofindon goriilon hor hansi todbir;

4) nozarot¢inin vo ya prosessorun hoyata
kecirdiklori texniki vo toskilati todbirlor nozora
alinmaqla mosuliyyat doracasi;

5) nozarat¢i vo ya prosessor torofindon hor
hans1 miivafiq avvalki pozuntular;

6) pozuntunu aradan qaldirmaq vo pozuntu-
nun miimkiin manfi tasirlorini yumsaltmagq ti¢iin
nozarat orqani ilo omokdaslhigin doracosi;

7) pozuntunun tosirino moruz qalan soxsi
molumatlarin kateqoriyalari;

8) pozuntunun nozarat orgqanina molum ol-
masi tisulu, xiisuson do nazaratgi vo ya prosessor
pozuntu barado malumat verib-vermadiyi;

9) isin hallara totbiq edilon hor hansi digor
agirlagdiric vo ya yiingiillosdirici amil, masalon,
hiiquq pozuntusundan aldo edilmis maliyys fay-
dalar1 vo ya birbasa vo ya dolay1 yolla garsis1 ali-
nan zorarlor.

Operator vo miilkiyyat¢i gasdon vo ya ehti-
yatsizligdan eyni vo ya olaqgoli molumatlarin is-
lonmosi amoliyyatlarina goro bu Qaydanin bir
ne¢d miiddeasini pozduqda, inzibati corimenin
iimumi moblogi on agir pozuntu ii¢iin miioyyon
edilmis moblogdon artiq olmamalidir. Asagida-
k1 miiddealarin pozulmasi, 10 000 000 Avroya
godoar vo ya 6hdslik halinda avvolki maliyyas ili-
nin iimumi diinya miqyasinda illik dévriyyasinin
2%-1 qodor inzibati corimolors moruz qoyur
(hans1 daha yiiksokdirso) [8]:

— nozaratcinin vo prosessorun 6hdaliklori;

— sertifikatlagdirma organinin 6hdosliklori;

— monitoring orqaninin 6hdaliklori.
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Asagidaki miiddealarin pozulmasi, 20 000
000 Avroya qgoador vo ya 6hdolik halinda avvalki
maliyys ilinin iimumi diinya miqyasinda illik
dovriyyoasinin 4%-1 qodor inzibati corimalors
moruz qoyur (hansi daha yiiksakdirsa): [8]

— raziliq sortlori daxil olmaqla, emal {igiin
asas prinsiplor;

— molumat subyektlorinin hiiquqlart;

— soxsi molumatlarin ligiincii 6lkadaki aliciya
va ya beynalxalq togkilata otiiriilmasi;

— nazarat orqani torafindon amrs vo ya emal
lizro miivoqgati vo ya goti mohdudiyyoto omal
edilmomasi vo ya moalumat axininin dayandiril-
masi vo ya girisin tomin edilmomasi.

Uzv Dévlatlor Qaydanin pozulmasina, xiisu-
son inzibati corima totbiq edilmoyon pozuntula-
ra goro totbiq edilon digor cozalara dair qaydala-
r1 miioyyon edir vo onlarin hayata kegirilmasini
tomin etmok ti¢lin biitlin zoruri todbirlori goriir.
Bu ciir cozalar tosirli, miitonasib vo ¢okindirici
olmalidir. Uzv dévlatlor qanunla vo ya kollek-
tiv miiqavilolorlo omok kontekstindo is¢ilorin
soxsi molumatlarinin islonmasi ilo bagl hiiquq
vo azadliglarin qorunmasini tomin etmok iigiin
daha konkret qaydalar miioyyon edo bilor, xii-
suson do iso gobul, amok miiqavilssinin yerina
yetirilmasi, o climlodon ganunla vo ya kollek-
tiv miiqavilslorle miioyyon edilmis 6hdsliklorin
yerino yetirilmosi, isin idaros edilmosi, plan-
lagdirilmast vo toskili, is yerindo boaraborlik vo
miixtoliflik, isdo saglamliq vo tohliikasizlik,
igogOtlironin vo ya sifarig¢inin omlakinin mii-
hafizosi vo mosgullugla baglh hiiquq vo imti-
yazlarin fordi vo ya kollektiv osasda hoyata
kegirilmasi vo istifado edilmasi, habelo amok
miinasibotlorino xitam verilmosi moqsadi ila.
Homin gqaydalar molumat subyektinin insan
loyagatini, ganuni manafelarini vo asas hiiquqla-
rin1 qorumagq ii¢iin uygun vo spesifik todbirlori,
o ciimlodon islonmonin soffafligi, fordi molu-
matlarin bir qrup miiossise vo ya bir qrup miios-
sisa daxilinda Otliriilmasini ohato etmalidir.
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Azorbaycan Respublikasi Inzibati Xotalar
Moacollosinin 375-ci maddesindo [1] fordi moe-
lumatlar haqqinda qanunvericiliyin pozulmasi
ilo bagh inzibati corimo nozordo tutulur. Homin
qanunvericiliyin tolablorini pozulmasina gors
300 manatdan 500 manatadok moblogds corimo
totbiq edilir. Inzibati corimonin belo asag1 hoddo
olmasi “Fordi malumatlar haqqinda” Qanunun
toloblorini daha ¢ox pozulmasina gotirib ¢ixara
bilor.

Niimuns olaraq, 2018-ci ilin may ayinda
qiivvaye minmis GDPR qaydalarinin pozulma-
sina gores maksimum carima iyirmi milyon dol-
lara qadordir va ya pozucunun pul dévriyyasinin
dord faizini (en boylik moblog segilir) toskil
edir [8]. Bu ciir coza ciddi pozuntulara, masalon
miistarilorin razilig1 olmadan fordi molumatlarin

islonilmasina, moxfi molumatlarin niifuzdan sa-
linmasina gora verilir. Nozarda tutulan bu ciir coza
mexanizmi operatorlarin vo ya digor salahiyyatli
soxslorin fordi malumatlarin subyektlorinin hii-
quglarinin qorunmast ii¢iin vacib ohomiyyot dagi-
yir. Toklif edirik ki, Azorbaycan Respublikasinin
miivafiq ganunvericiliyino doyisikliklor edilorok
bu sferada olan sanksiyalara yenidon baxilsin vo
standartlar inzibati xotanin vo ya cinayatin icti-
mai tohliikaliliyi ilo adekvat hala gatirilsin.

Bir gayda olarag, GDPR Uzv Dévlotlorda
dovlatdaxili qanunvericiliyo ehtiyac olmadan
birbasa qiivvododir. Bununla bels, bir ¢ox hal-
larda Uzv doévlotlors molumatlarin miihafizosi
mosalalorine dair ganunlar gobul etmoyo (bura
soxsi molumatlarin islondiyi hallar da daxildir)
GDPR icazs verir.

istifada edilmis manbalor:

1. Azorbaycan Respublikasinin Inzibati Xotalar Macoallosi.

2. Avropa Ittifaqinin Foaliyyati hagqinda Miigavilesi (TFEU).

3. Osas Hiiquqlar iizro Avropa Xartiyasi (Maddo 7)

4. “Fordi molumatlar haqqinda” Azorbaycan Respublikasinin 2010-ci il 11 may tarixli Qanunu.

5. Insan Hiiquglar iizra Avropa Konvensiyas1 (Madda 8)

6. Umumdiinya Insan Hiiquqlar1 Boyannamosi (Maddo 12)

7. Directive 95/46/EC on the protection of individuals with regard to the processing of personal data and on the free

movement of such data;

8. Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the Protection of
Natural Persons with Regard to the Processing of Personal Data and on the Free Movement of Such Data, and Repealing
Directive 95/46/EC (European Union General Data Privacy Regulation- GDPR)

9. https://www.dpa.gr/en/hdpa/european_international cooperation/data_protection_board

10. https://www.dpa.gr/en/enimerwtiko/themes/large databases/Schengen SISII

l'apxueBa Aiicesib Ma3zaxup roi3bl

CPABHUTEJIbHBIN AHAJIN3 3AKOHA ABEPBAMI)KAHCKON PECIYBJIUKHA
0 3AIIUTE MHIVUBUIYAJBHBIX JAHHBIX M ITOJIOKEHUSI ITPABUJT
O 3AIIUTE OBIIMX JAHHBIX EBPOIIEMCKOI'O COIO3A

PE3IOME

KOH(IJI/IZ[eHHI/IaJ'ILHOCTI: " 3amuTa I/IH(l)OpMaIII/II/I, XOTs U B3aMMOCBs3aHbI, 00BIYHO MPU3HAIOTCA BO BCEM MHUPE KaK JIBa

OTACIIbHBIX ITpaBa. B EBpone OHH CUHUTAKOTCA XW3HCHHO Ba>XHBIMH KOMIIOHCHTaMH yCTOI\/'I‘-II/IBOI\;I JAEMOKpaTuu. 3armura

JMAHHBIX BKJIIOYAET B ceOs 3ammTy JF000W MHpOpMaruu 00 MIeHTH()UIUPOBAHHOM (MICHTU(DHUIIPYEMOM) YEIOBEKE
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(pe3uneHTax), BKIIIOUasi MMECHA, JaThl pOXKICHIS, POoTorpadum, BUICO, aipeca 3ICKTPOHHON ITOYTH U HOMepa Tene(oHOB.
Jpyrast uHpOpMAIUs, OTHOCSIIASICS K KOHCYHBIM IT0JIb30BATEIIIM KOMMYHHKAIIMOHHBIX YCIYT WIX MPEIOCTaBIsIeMast
nMH, Takas kKak [P-ampeca M KOMMYHUKAIlMOHHBIN KOHTEHT, TaKXKe CUMTaeTcs JNuuHOW mH(popmanmeit. Konmenmms
3amUThl MH(POPMAIMK MMPOUCTEKAET U3 MpaBa Ha HEMPHKOCHOBEHHOCTh YACTHOHM JKH3HU, U 00a OHU UTPAIOT BAXKHYIO
POJIb B 3aIIIUTE U MPOABIKCHUMU NPYTUX (PyHIAMCHTATBHBIX IICHHOCTEH, MPaB U CBOOO/, TAKMUX KaK CBOOO/Ia BBIPAKCHHUS
MHEHHS WK TIPaBO Ha COOpaHMs. 3aIyTa JaHHBIX MPECIIEAYeT YeTKUE [ENN 110 00eCIIeYCHHIO CTIpaBeTMBOI 00padoTKN
(cOopa, UCTIOTB30BaHYISI, XPAHEHHUS ) TMYHBIX JJAHHBIX KaK B TOCYIapCTBEHHOM, TaK U B YACTHOM CEKTOpaX.

Hajiyeva Aysel Mazahir

COMPARATIVE ANALYSIS OF THE LAW OF THE REPUBLIC OF AZERBAIJAN
ON PROTECTION OF INDIVIDUAL DATA AND PROVISIONS OF THE RULES
ON PROTECTION OF GENERAL DATA OF THE EUROPEAN UNION (GDPR)

SUMMARY

Confidentiality and protection of information, although related, are generally recognized worldwide as two separate
rights. In Europe, they are considered vital components of sustainable democracy. Data protection involves the protection
of any information about an identified (identifiable) individual (resident), including names, dates of birth, photographs,
videos, email addresses and telephone numbers. Other information related to or provided by end users of communication
services, such as IP addresses and communication content, is also considered personal information. The concept of infor-
mation protection stems from the right to privacy, and both play an important role in the protection and promotion of other
fundamental values and rights and freedoms, such as freedom of expression or the right to assembly. Data protection has
clear objectives to ensure fair processing (collection, use, storage) of personal data by both the public and private sectors.
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MOCBURI MEDIASIYANIN
MOHKOMOIYO CATIMLILIQ HUQUQU
BAXIMINDAN QIYMOTLONDIRILMOSI

Agar sozlor: mocburi mediasiya, macburi,
kommersiya, ailo va amak miibahisalari.

Kniouesvie cnosa: odsazamenvHoe nocpeonu-
uecmeo, 0bs3amenbHblll, KoMmepyecKue, cemeli-
Hble U mpyoo8ble CNOPbI.

Keywords: mandatory mediation, compul-

sory, commercial, family and labor disputes.

Giris
tiasir  dovrde hiiquqi miibahisalorin
hollo govusdurulmasinda miibahiso-
lorin alternativ holli tisullar1 (ADR-Alternative
Dispute Resolution) Avropa Ittifaq: tosisatlari
vo lizv dovlatlori torofindon boayonilmokdo, onu
ganunvericiliyindo tosbit edon ddvlotlorin say1
artmaqdadir. Avropa Ittifaqinda miibahisalorin
alternativ hollino artan maraga goro Avropa Ko-
missiyas1 19 aprel 2002-ci il tarixli “Miilki v
kommersiya hiiququnda miibahisalorin alter-
nativ hoalli iisullarina dair Yasil Kitab (Green
paper)” hazirlamigdir. Daha sonra mediasiya
vo mohkoma icraatlar arasinda balansli olaqoni
goruyub saxlamaqla miibahisolorin alternativ
hallino ¢atimlilig1 asanlagdirmaq vo mediasiya-
dan istifadoyo hovoslondirmoklo miibahisalorin
dostcasina hollini tosviq etmok mogsadi ilo
“Miilki vo kommersiya islorinds vasitagiliyin
miioyyan aspektlori iizro” Avropa Ittifagmnin
21 may 2008-ci 1l tarixli Direktivi qobul edil-
migdir. Direktiv tizv dovlotlor torofindon milli
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ganunvericiliklorino daxil edilmosi {i¢iin me-
diasiya ilo bagli minimum standartlar1 toqdim
edir. Respublikamizda adliyys sisteminin dov-
rlin talablarina va beynolxalq standartlara uygun
togkili istigamotindo atilmis on miihiim addim-
lardan biri do mediasiya institutunun yaradil-
masi olmusdur. 29 mart 2019-cu ildo «Medi-
asiya haqqinda” Azorbaycan Respublikasinin
Qanunu gobul olunmus, homin ganunun 18.1-
ci maddosino uygun olaraq 12 fevral 2020-ci il
tarixindo «Mediasiya Surasi” geyri-kommer-
siya hiiquqi soxsi tosis edilmisdir. Mediasiya
tacriibasi Azarbaycan Respublikasinda yeni ol-
masina baxmayaraq, qobul edilmis ganunverici-
lik beynolxalq tocriibayo kifayst qodor yaxindir.
Mediasiyanin totbiq dairasi «Mediasiya haqqin-
da” Azorbaycan Respublikasinin Qanununun
3-cli maddasinde 6z tosdiqini tapmisdir. Miiki
isloro, kommersiya miibahisaloring, ailo, omok vo
inzibati miinasibatlordon irsli golon miibahisalors
mediasiyanin totbiqi nozorde tutulmus, habelo
ailo, omok vo kommersiya miibahisolori {izro
mohkomoyo miiraciot etmomisdon ovval ilkin
mediasiya sessiyasinda istirak 01 iyul 2020-
ci il tarixdon macburi hesab edilmisdir. Bu da
boraborindo mocburi mediasiyanin mohkomaoyo
catimlilig, mohkomo miidafiasi vo ya odalatli
mohkomo arasdirmasi hiiququna manea olub-
olmamasi ilo bagli miibahisoloro gotirmisdir.
Miigayisoli hiiquga baxdigda gérmok olar ki,
miibahisolorin alternativ holli lisullarindan biri
kimi mocburi mediasiya modeli son vaxtlar on
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¢ox miizakira olunan mévzulardan biri olmusdur.
Miigayisoli hiiquq adobiyyatinda macburi medi-
asiyanin {i¢ modeli forqlondirilmis vo hakim olan
fikro asason mocburi mediasiya mohkomoys ¢a-
timliliq hiiququna manes deyildir. Macburi me-
diasiya hazirda Avstraliya, Italiya, Tiirkiys, Bo-
ylik Britaniya, Amerikanin bir ¢ox statinda vo
basqa dovlatlords totbiq edilir.

I. Macburi mediasiya modellari va onlarin
mohkomays catimhiliq hiiququ baximindan
qiymatlondirilmasi

Nozors almaq lazimdir ki, mahkomanin is yii-
kiiniin azaldilmas1 mediasiyanin mogsadi deyil.
Sadaco miibahisalarin alternativ halli iisullariin
totbiqi mohkomoaloarin is yiikiiniin do azalmasina
sobab olur. Ona gors do macburi mediasiyanin
mohkomonin is yiikiiniin azaldilmasi moqsadi
ilo totbiq edilmasi fikri ilo goti raz1 deyilik. Belo
yanasmanin hiiquqi vo demokratik dovlot anla-
yist ilo do uzlasmadigir genastindoyik. Macburi
mediasiya modellorinin totbiginin asas maqsadi
mediasiyaya miiracioti stimullagdirmaqdir. Ona
gora do tacriibado siibut olunub ki, bu va ya
digor sobobdon (mohkomonin niifuzunun daha
yiiksokliyi, tarixon baxdiqda mediasiya institu-
tunun daha yeni olmasi, mediyasiya barasindo
dolgun molumatin olmamasi vo s.) koniillii me-
diasiyaya tez-tez miiraciot olunmur.

Mocburi mediasiya beynolxalq tocriibado
osason ii¢ formada totbiq edilir. Bunlar: mohkomo
prosesi zamani macburi mediasiya, yart macburi
mediasiya vo mohkomoyo miiraciot sorti kimi
mediasiya [9, s. 939] modelloridir.

Mohkomo prosesindo mocburi mediasiya
modelindo mohkomso toroflorin raziligini alma-
dan onlarin mediasiyada istiraki ilo bagli qorar
qobul edo bilor. Toroflor mediasiyada istirak
etmodikdo mohkomo prosesi qaldigr yerdon
davam edocokdir. Yar1 mocburi mediasiya
modelinds ilkin mediasiya sessiyasinda igtirak
etmoyi rodd edon torof yekun mohkomo qorari
ilo mediasiyada edilon toklifdon daha ¢ox xeyir
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aldo etmomisdirsa, isi udsa da, mohkoma xarclo-
rini 6domoalidir [9, s. 931]. Belo qayda toraflori
dolayist ilo mediasiyada istiraka macbur edir.
Mohkomoys miiraciot sorti kimi mediasiya
modelinda iso qanunla bozi miibahisalor tizro me-
diasiyada istirak mocburi hesab edilir. Toroflor
ilkin mediasiya sessiyasinda istirak etmodon
mohkomodo iddia qaldira bilmoazlor [8, s. 939].
Bu model Avstraliyada, Italiyada vo Tiirkiyodo
totbiq edilir [9, s. 938]. Italiya sigorta, kredit,
vorasalik, ails, habelo bazi 6hdaliklordon irali
golon miibahisalor iizra 2013-cii ildon mocburi
mediasiya sortini gobul etmisdir [6]. Avstrali-
yanin miixtolif oyalotlorindo mocburi mediasi-
ya gobul edilmisdir. Mosalon, New South Wa-
les oyalotindo kond tosorriifati 6hdosliklorindon,
icaro miiqavilolorindon irali golon miibahisalor
lizro macburi mediasiya movcuddur [9, s. 945].
Digor torofdon Avstraliyada mohkomaolorin mii-
bahisalori macburi mediasiyaya gondormo so-
lahiyyati vardir. Bu zaman mohkoma toraflorin
raziligin1 almadan miibahisoni bir mediatora
yonlondira va toroflorin mediasiya prosesinda ig-
tirakin1 mocburi olmasina dair qorar vero bilor.
Mohkoma mocburi mediasiyas1 Ingiltorodo do
mdoveuddur.

Macburi mediasiyanin adalotli mohkomo arag-
dirmas1 hiiququna mohdudiyyot gotirib-gotir-
maodiyi dovrimiizdo on ¢ox miizakiro olunan
masalolordondir. Bu mosalo il bagl hakim fi-
kir iso mocburi mediasiyada da digor miibahi-
solorin alternativ halli iisullarinda oldugu kimi,
toroflorin  barigiga mocbur edilmodiyi, sade-
co torofloro miibahisonin holli iigiin daha az
xorclo vo daha tosirli alternativ bir soraitin ya-
radilmasidir [10, s. 190-191]. Osason Avropa
Ittifaqinin hiiquq odobiyyatinda tez-tez rast gol-
diyimiz somorali hiiquqi miidafis prinsipi tizv
Olkolorin konstitusiyalarinda, xiisusilo Avropa
Insan Hiiquglar1 Konvensiyasinin 6 vo 13-cii
maddolorindo tosbit olunan timumi prinsiplordon
ibaratdir. Avropa Insan Hiiquglar1 Konvensiyasi-
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nin odalotli mohkomo aragdirmasi hiiququ adla-
nan 6-c1 maddasing asasan, har kas, onun miilki
hiiquq va vazifslori miisyyan edilorkon vo ya ona
qarst hor hansi cinayat ittihami irali stiriilorkon,
ganun osasinda yaradilmig qorozsiz mohkomo
vasitosilo, aglabatan miiddotdo isinin odalstli
aragdirilmasi hiiququna malikdir [5]. Goriiniir
ki, odalatli mohkomo arasdirmast hiiququ daha
genis olmaqgla mohkomoys ¢atimliliq hiiququ-
nu da ohata etmokdadir. Avropa Insan Hiiquqlar
Konvensiyanin 13-cii maddasi milli dovlotlorin
tizorino Konvensiya ilo tominat altina alinmis
hiiquq va azadliglarinin pozuldugunu iddia edon
har koss bu iddialarinin milli hiiquq ¢ar¢ivasindo
arasdirilib pozuntunun naticalorini ortadan qal-
dirmagi tomin edon somarali hiiquqi miidafio
vasitolori yaratma vo bu mexanizmin somarali
sokildo foaliyyot gostormosini toskil
Ohdoliyi qoyur. Basqa sozlo, fordlor somorali

etmo

hiiquqi miidafiadon yararlanmalidirlar. Hiiqug-
larin somorali hiiquqi miidafio tsulu dedikdo
iso ilk olaraq mohkomo yada diisiir. Ona goro
da macburi mediasiyanin tatbiq edildiyi glindon
onun mohkomoyo c¢atimliliq hiiququna manes
olub-olmamasi barado miibahisslorin yaranmasi
tobii haldir. Macburi mediasiyanin Avropa insan
Hiiquglar1 Konvensiyasina uygunlugu masolosi
Avropa Ittitafaqmin ©dalot Mohkomosinin (Court
of Justice of the European Union) gorarlarinda
aydinlagdirilmigdir. Avropa ©dalot Mohkomasi
macburi mediasiyanin qadagan olunmadigini va
mediasiya naticasindo baglanan sazisin toroflor
iiclin son olmadigi, yoni toraflorin mohkomaya
catimlilig hliququnu aradan qaldirmadigi, to-
roflorin mohkomodo iddia qaldirmasini osash
sokildo gecikdirmodiyi, mediasiya prosesindo
iddia miiddatinin aximimin dayandigi, mediasi-
yanin olavo xorcloro yol agmadigi vo ya ¢ox az
xorc tolob etmasi vo tocili hallarda mohkoma
vasitasilo tominat todbirlorinin goériilmasine im-
kan verildiyi hallarda somorali hiiquqi miidafio
prinsipinin pozulmadigr gonaotine golmisdir.
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Goriindiiyli kimi, macburi mediasiya 6zliiyiindo
mohkomoyo c¢atimliliq hiiququna maneo he-
sab edilmir [8]. Digor torafdon somarali hiiquqi
miudafio prinsipi goroyi yuxarida sadalanan
masalalorin nozors alinmali oldugunu geyd edir.
“Miilki vo kommersiya islorinda vasitaciliyin
miioyyan aspektlari iizra” Avropa Ittifaginin 21
may 2008-ci il tarixli Direktivinin 5-ci madde-
sind asason, macburi mediasiya elo totbiq edil-
molidir ki, toraflori mohkomays ¢atimliliq hiiqu-
qundan mohrum etmoasin. Homin Direktivin 1-ci
maddasinds qeyd edildiyi kimi, mediasiya vo
mohkomo icraatlar1 arasinda balansli olago sax-
lanilmalidir [7].

II. Azarbaycan Respublikasinda macburi
mediasiya institutunun mahkamays catimhihiq
hiiququ baximindan qiymoatlondirilmasi

“Mediasiya haqqinda” Azarbaycan Respubli-
kasinin Qanunu mediasiya ilo bagl beynolxalq
standartlar nozoro alinmagqla tortib edilmisdir.
Hesab edirik ki, mocburi mediasiya ilo bagh
normalar mediasiyanin ononovi konsepsiyasina
uygundur. Ona gors ki, he¢ kim biitiin isi medi-
asiya naticosindo barisiq sazisi ilo yekunlagdir-
maga macbur edilmir vo sadaco, ilkin mediasiya
sessiyasinda istirak tolob edilir. Homin ilkin ses-
siyadan sonra onlar mediasiya prosesindon im-
tina etmokdo vo mohkomoyo miiraciot etmokdo
sorbostdirlor. Basga sozlo, ilkin mediasiya
sessiyasinda toroflorin istirakinin macburiliyi
sonraki mediasiya proseslorindo istirak etmali
olmasi deyil. Bels ki, torofin ilkin mediasiya ses-
siyasinda {izrsiiz sobobdon istirak etmomaosinin
mosuliyyoto sobob olmasint nozords tutan
«Mediasiya haqqinda” Azasrbaycan Respubli-
kas1 Qanununun 29.4-cii maddosinin 09 iyul
2021-ci 1l tarixdo logv edilmasi yerindo edilmis
dayisiklik olmusdur. Koniilliiliik prinsipine gora
do, toroflorin mocburi mediasiya sessiyasinda
istirak etmomasi ilo bagli mosuliyyot nozords
tutula vo toroflor raziliga golmaya macbur edilo
bilmoz. Digor torofdon, homin Qanunun 36.5-ci
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maddosing asason, ilkin mediasiya sessiyasinda
izrsliz sobabdon istirak etmoyon torof mediasi-
ya ilo baglh digor torofin ¢okdiyi biitiin media-
siya xorclorini ona 6domolidir [4]. Belo qayda
miiqayisali hiiquq odobiyyatinda yart mocburi
mediasiya modeli kimi forqlondirilmisdir.
Qanunvericiliyimizdo mohkomo mocburi me-
diasiya modeli nozordo tutulmamisdir. Belo ki,
«Mediasiya haqqinda” Azarbaycan Respublika-
st Qanununun “mohkoms mediasiyas1” adlanan
31-ci maddesine osason. mohkoma toroflori me-
diasiya prosesinda istiraka macbur edo bilmoz,
lakin prosesin istonilon marhalosinds mohkoma
isin hallarin1 nozoro alaraq 6z togabbiisi ilo,
yaxud toroflordon birinin miiracioti osasinda
onlara miibahisonin mediasiya vasitasilo hallini
toklif eda bilor.

Mediasiyanin totbiq dairasi homin Qanu-
nun 3-cii maddosinds 6z tosdigini tapmis, habelo
taraflorin kommersiya miibahisalori, omok vo ailo
miinasibatlorindon irali galon miibahisalorin halli
iiclin mohkomaoyo miiracist etmomigdon avval bu
Qanunun 28 vo 29-cu maddslorinin tolabloring
uygun olaraq ilkin mediasiya sessiyasinda istira-
k1 macburi hesab edilmisdir. (Buna mohkomaoyo
miiraciot sorti kimi mediasiya modeli do de-
yilir.) Lakin maocburi mediasiyaya yonalmali
olan miibahisalords istisnalar da vardir. Belo ki,
miibahisolor mediasiyada istirak etmoyon ti¢iin-
cli soxslorin vo ya mohkoma torafindon foaliyyot
qabiliyyoti olmayan, yaxud mohdud foaliyyot
qabiliyyatli hesab edilon soxslorin hiiquqglarina
toxunduqda, belo miibahisalor iizro mediasiya
kecirilo bilmoz. Homin hallar askar edildikdo
mediator, toroflor vo ya onlardan biri homin
miibahisalor iizro mediasiya prosesindon imtina
edirlor. Ikinci istisna Olot azad iqtisadi zonasi-
na aiddir. Belo ki, Olot azad iqtisadi zonasinda
bas veracok iqtisadi miinasibatlor homin zonada
formalasdirilan “miibahisalorin holli qurumla-
r1” vasitosi ilo hoyata kegirilir. Digor istisna ailo
miinasibatlorindon irali golon miibahisolor ilo
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baghdir. Belo ki, ogor ailo miinasibotlorindon
iroli golon miibahisolor zamani usagin nor-
mal boylimasine va inkisafina tohliike yaradan,
yaxud onun maraqlaria zaror vura bilon hallar
movcuddursa vo ya belo hallarin yaranma eh-
timal1 olarsa, mediator bu barodo miivafiq icra
hakimiyyati orqaninin miioyyon etdiyi orqana
molumat vermoays borcludur vo mediator gos-
torilon islor iizro mediasiya prosesinin hoyata
kecirilmasindan imtina eda bilor.

Macburi mediasiyanin Azarbaycan Respubli-
kasinin Konstitusiyasina uygun olub-olmamasi,
mohkomoyo miiraciot etmok hiiququnun moh-
dudlasdirilmas1 zamani gozlonilmali olan miite-
nasiblik, habelo mediasiyanin moahkamayas alter-
nativ hesab edilmosi vo mediasiya oleyhdarlar
torafindon irali siiriilon digor masalalorlo bagh
asagidakilar1 nazors ¢atdirmagq istoyirik. Konsti-
tusiyanin 60-c1 maddosino oasason, hor kosin
hiiquq vo azadliglarinin inzibati qaydada vo
mohkomodo miidafiasino tominat verilir. Bu,
Konstitusiyada sadalanan insan vo votondas hii-
quglar1 vo azadliglar1 Azorbaycan Respublika-
smin torofdar ¢ixdig1 beynolxalq miiqavilolors
uygun totbiq edilir [1]. Yuxarida da qeyd edildiyi
kimi. Avropa lttifaginin 21 may 2008-ci il tarix-
li Direktivinin 5-ci maddasino asason, macburi
mediasiya totbiq edilo bilor [7]. Lakin bu za-
man toroflor mohkomoys ¢atimliliq hiiququndan
mohrum edilmomalidirlor. Bununla bagh qeyd
edok ki, mediasiyada istirakin mocburi olma-
st mediasiyanin asas prinsiplorindon biri olan
kontllilik prinsipine uygun olmasa da, belo
istisna sadoco ilkin mediasiya sessiyasi liclin
nazards tutulmugdur. Toraflor mediasiyadan im-
tina vo ya bas tutmamasi barodo miivafiq arayis
va protokolu aldo etmoklo mohkomoya miiraciot
edoa bilarler. Digor torofdon, mediasiyada istirak
macburi olsa bels, o, mohkomonin alternativi
sayila bilmoz. Belo ki, Konstitusiyanin 125-ci
maddasine asasan, Azarbaycan Respublikasinda
mohkomo hakimiyyatini adalot miithakimasi yolu
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ilo yalnmiz mohkomolor hoyata kegirirlor. Hesab
edirik ki, miibahisolorin alternativ halli tisulu
kimi macburi mediasiya elo tonzimlonmalidir
ki, mohkomonin odalot miihakimasi tistiindoki
miitloq hakimiyyatina zaror verilmasin. Avropa
Ittifaginin 21 may 2008-ci il tarixli Direktivinin
1-ci maddasinds geyd edildiyi kimi, mediasiya
vo mohkomo icraatlar1 arasinda balanslhi alaqgo
saxlanilmalidir. Ona gora do macburi mediasiya
mohkomoyo miiraciot etmok hiiququnun alterna-
tivi hesab edilmomalidir. Bizo goro macburi me-
diasiya sadoco mohkomoyos miiraciot etmozdon
ovval yerina yetirilmali olan sortdir. Konstitusiya-
nin 71-cimaddasine asasan, hiiquq ve azadliglarin
mohdudlasdirilmasi dovlst torofindon goézlonilon
noticoyo miitonasib olmalidir. Dévlotin macburi
mediasiyani totbiq etmosindo asas magsadindan
biri mohkomonin is yiikiiniin azaldilmasina nail
olmaqla mohkomonin somarsliliyini daha da ar-
tirmaqdir. Digor torofdon, macburi mediasiya
yalniz mediasiya ii¢iin daha perspektivli olan
bozi miibahisolora totbiq edilir, hansi ki, belo
miibahisolor mohkomonin is yiikiinlin kigik bir
hissasidir. Bagqa sozlo, belo mohdudiyyot azliga
totbiq edilir. Mediasiyanin iso miisbat cohotlori
oldugca ¢oxdur. Belo mohdudiyyatin dovlet
torofindon goézlonilon noticoys miitonasib oldu-
gunu hesab edirik.

Macburi mediasiyanin mohkomoys catim-
lilig hiiququna manea kimi qiymatlondironlor
digor torafdon onun vaxt itkisi oldugunu, hatta
mediasiya ii¢lin 6donilmoli olan riisumlar1 iso
maddiyyatla baglayib bunun demokratik dovlsta
uygun olmadigint miidafio edirlor. Vaxt itkisi
olmas1 hesab edilmosinin he¢ bir montiqli osas1
yoxdur. Ona gors ki, mediasiya, naticosindon asi-
11 olmayaraq, biitiin toraflor {igiin qazancdir. Me-
diasiya prosesindo toroflor problemlorini {iz-iizo
miizakirs edirlor ki, bu onlar1 sonradan barigiga
da apara bilor. Hotta bozi mosalolor barasinds
raziliq da oldo oluna bilor ki, bu da golocokdo
mohkomanin daha tez yekunlagsmasina, mohkomao
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xarclorinin azalmasina vo ya miibahisonin pred-
metinin doqiqlosdirilmasino sobob ola bilor.
Nozorinizo c¢atdiraq ki, «Mediasiya haqqin-
da” Azarbaycan Respublikast Qanununun 4-cii
maddosing asason, toroflori razi1 salacaq sokildo
mibahisonin hollini tomin etmoklo barabar,
taraflar arasinda miinaqisd saviyyasinin azal-
dilmasi1 da mediasiyanin mogsadidir. Maddiy-
yatla bagli onu da geyd edok ki, homin Qanunun
36.7-ci maddosino osason, mediasiya xorclorini
0domok iiciin kifayot gqodor vosaiti olmayan hor
hansi torofin mediasiya xorclorinin 6donilmasi
dovlat blidcosi vosaiti hesabina hoyata kegirilir.
Habelo «Dovlot riisumu hagqinda» Azorbaycan
Respublikast Qanununun 9.1-1-ci maddasine
osason, “Mediasiya haqqinda” Azorbaycan Res-
publikasinin Qanununa uygun olaraq, mediasiya
prosesinin naticasina dair barigiq sazisi baglan-
madigda mohkomoyo miiraciot edorkon media-
siya prosesi ilo bagli xorclorin 6z iizoring diison
hissasini 6domis toraf vo ya macburi ilkin medi-
asiya sessiyasinda mediasiya xorclorini 6domis
toraf dovlot riisumunu 6domokdon azad olunur.
Bu Qanunda nozords tutulmus dovlst riisumu-
nun moblogi ¢okilmis xorclordon artiq olduqda,
taraf ¢okdiyi xorc haddindo dovlot riisumundan
azad edilir [3].

“Mediasiya haqqinda” Azorbaycan Respub-
likasinin  Qanununda mediasiyanin fardlorin
mohkomoyo miiraciot etmok hiiququnu moh-
dudlagdirmamas ii¢iin miivafiq tonzimlomolor
apartlmigdir. Belo ki, homin Qanunun 35.1-ci
maddosino osason, mediasiya prosesinin totbiqi
toroflor arasinda miibahiso {izro ganunla nozordo
tutulan iddia miiddstinin aximinin dayandirilma-
sina sobab olur. Mediasiyanin iimumi miiddati 30
giin miioyyan edilmigdir ki, bu da prosesin di-
namikliyini tomin etmaklo yanasi, toraflorin ma-
raglarinin daha tez tomini baximindan 6nomlidir.
Bu miiddat iss yalniz miibahisonin miirokkabliyi
nazars alinaraq toraflorin razilagmasi ilo daha 30
giin miiddatino qodor uzadila bilor. Homin Qanu-
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nun 9.3.1-ci maddosine osason, barisiq sazisinin
icrasini tomin etmok toraflorin vozifasidir. Ogor
barisiq sazisinin koniillii icrasindan imtina olun-
sa, torof (o ciimlodon mohkomo baxisinda olan
islor iizra torof) barisiq sazisinin macburi icrasi
liciin mohkomoya miiraciat edo bilor. Azarbaycan
Respublikasinin Miilki Prosessual Macollosine
(MPM) sonuncu doyisiklikdon sonra “iddia
tomin todbiri” “miiveqqati tominat todbiri” ad-
landirilmis vo MPM-in yeni 157.2-ci maddasi
miivoqqgati tominat tadbirlorinin hans1 magsadlor
namina totbiq edilmali oldugunu tasbit etmisdir.
Belo ki, miivoqgoti tominat todbirlori cavabdehin
va ya digor soxslorin harokatlori (horokotsizliyi)
naticasindo mdveud voziyyatin doyisocayi toqdir-
ds arizaginin hiiquglarinin qorunmasinin (tomin
vo ya borpa edilmosinin) miimkiin olmayaca-
g1 vo ya ohomiyyatli doracads ¢atinlogacayinin
qarsisini almaq mogsadils totbiq edilir. MPM-in
157.2-ci maddssinin ovvalki redaksiyasi iso id-
dian1 tomin todbirinin moqsadini yalniz gotna-
monin galocokds icrasini tomin etmoklo bagla-
yirdi. Yeni tonzimlomalor ona imkan verir ki,
birbasa gotnamonin golocokds icrasi ilo bagh
olmasa belo, mdvcud voziyyatin doyisacayi
toqdirde orizoginin hiiquglarinin - qorunmasi-

nin mimkiin olmayacagi vo ya ohomiyyatli
doracado ¢otinlosocoyi miioyyon edilorso, mii-
vafiq miivoqqgoti tominat todbirlori totbiq edilo
bilorr. MPM-in 157.3-cii maddasino 9sasan,
miivoqqati tominat tadbirinin totbiqi haqqinda
orizo mohkomods iddia orizasi verilonadak, id-
dia ilo eyni vaxtda vo ya mohkoms icraatinin
gedisinda verilo bilor. Iddia orizosi verilonodok
miivoqqgoati tominat todbirinin totbiqi hagqinda
ariza verildikde mohkoms 1 aydan ¢ox olmayan
miiddato miivaqqgati tominat todbirlorinin totbiqi
barado gorardad qobul eds bilar [2].

Gorlindiiyli kimi, hazirki ganunvericilikdo
fordin somorali hiiquqi miidafio prinsipindon
iroli golon tominatlart moévcuddur. Yuxarida
geyd edilonlori nozors aldigda, macburi media-
siyanin mohkomoys ¢atimliliq hiiququna osasl
manes yaratdigini demoak olmaz. Bununla bels,
hesab edirik ki, barisiq sazisinin golocokdo
miibahisolondirilo bilmesi sortlori vo gaydasi,
mediasiya prosesi zamani miivoqqgati tominat
tadbirinin tatbiq edilmasi ilo bagli ayrica norma-
lar “Mediasiya haqqinda” Azorbaycan Respubli-
kasmin Qanununa vo Miilki Prosessual Macollo-
ya olavo edilmolidir.

Istifada edilmis monbolor:

1. Azorbaycan Respublikasinin Konstitusiyast http://www.e-qanun.az/framework/897

2. Azarbaycan Respublikasinin Miilki Prosessual Macallasi http://e-qanun.az/framework/46945

3. “Dovlat riisumu haqqinda” Azarbaycan Respublikasinin Qanunu http://www.e-qanun.az/framework/2860

4. “Mediasiya haqqinda” Azarbaycan Respublikasinin Qanunu http://www.e-qanun.az/framework/41828

5. Insan hiiquqlarinin vo asas azadliglarmin miidafiosi haqqinda Konvensiya https://www.coe.int/az/web/compass/

the-european-convention-on-human-rights-and-its-protocols

6. Dog. Dr. Seda Ozmumcu, “Karsilastirmali Hukuk ve Tiirk Hukuku Acisindan Zorunlu Arabuluculuk Sistemine
Genel Bir Bakis” Istanbul Universitesi Hukuk Fakiiltesi Mecmuasi C. LXXIV, S. 2 (2016) https://www.google.com/url?
sa=t&source=web&rct=j&url=https://dergipark.org.tr/tr/download/article-file/292467&ved=2ahUKEwj4p709hPDOAA
WIS EDHdkzBQIQFnoECAMQAQ&usg=AOvVaw3-HcsjEvhb6UPh3BFOSkKMW

7. Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on certain aspects of medi-
ation in civil and commercial matters https://www.google.com/url?sa=t&source=web&rct=j&url=https://eur-lex.europa.
eu/LexUriServ/LexUriServ.do%3Furi%3DO0J:L:2008:136:0003:0008:En:PDF & ved=2ahUKEwjtOpe W--POAhW3AhAI
HYY6DO0QFnoECAcQAQ&usg=A0OvVaw3J9Xf611MnxSFwuPvDCug3

8. Antonio Maria Marzocco and Michele Nino, ‘The EU Directive on Mediation in Civil and Commercial Matters and
the Principle of Effective Judicial Protection’ Lex ET Scientia International Journal . 2012, Vol. 19 Issue 2, p105-127.



QANUN 01 (327), 2022

23p. https://lawsdocbox.com/Legal Issues/80199649-The-eu-directive-on-mediation-in-civil-and-commercial-matters-
and-the-principle-of-effective-judicial-protection.html

9. Melissa Hanks, “Perspectives on Mandatory Mediation”, UNSW Law Journal, 35, no. 3, (2012). https://www.
unswlawjournal.unsw.edu.au/article/perspectives-on-mandatory-mediation/

10. Winston, David S., Participation Standards in Mandatory Mediation Statutes, Ohio State Journal on Dispute Re-
solution 1996 (11) https://kb.osu.edu/handle/1811/79729

AckepoB Armib Uiatudar oribt
OILIEHKA ITPUHYJIUTEJIbHON MEIUALIMA C TOUKHU 3PEHUS JJOCTYIA K ITIPABOCY/JIHIO
PE3IOME

29 mapta 2019 roma mpusAT 1 BeTymu B cmty ¢ 1 urons 2020r. 3axon Azepbaiimkanckoit Pecryomuku Ne 1555-VQ
«O memuanumy. Ctateu 28 1 29 Toro *Ke 3aKOHA YCTaHABIMBAIOT 003aHHOCTh Y9aCTBOBATh B MEIAHMALIMH JI0 TIO/Ia9H UCKa
B KOMMEPUYECKOM, CEMEHHOM U TPYIOBBIX criopax. Hopmbl, kacaromuecs: 00s13aTeIbHON METUAIMY, BCS CIIC BBI3BIBAIOT
cuopsl.  IlpuHYIUTENTpHOE MOCPEIHUYECTBO MCHONB3yeTCs A Oomee OBICTPOTO pa3pemieHus] HEKOTOPHIX CIIOPOB U
YMEHBIIICHUS HATPY3KH Ha CyIbl. U cTaThe IpUHYIUTEIbHAS MEIUAIHS OLCHHBACTCS B COOTBETCTBHH CO CTaThsIMu 6 1 13
HAa CIIPaBEUINBOC CylneOHOE pa3duparebcTBO EBporieiickoll KOHBCHIIUH 110 TpaBaM YeJIOBEKa.

Asgarov Agil Iltifat

EVALUATION OF MANDATORY MEDIATION IN
TERMS OF ACCESS TO JUSTICE

SUMMARY

With Law of the Republic of Azerbaijan on mediation no 1555-VQ, date March 29, 2019 the articles 3.2, 28 and 29
of which came into force on July 01, 2021, it was made obligatory to appeal to a mediator to settle commercial, family
and labor disputes before filing a suit. Upon making mediation a condition for the admissibility of an action before courts
commercial, family and labor disputes, both the legal regulation itself and the practice of mediation were evaluated in
many aspects. Mandatory mediation seems to be strange at first sight since mediation as a method of alternative
dispute resolution covers a process whereby parties try to solve their conflicts with the assistant of a third person. In
this respect the voluntary participation of the parties is essential for the process. One of the alternative solution methods
to be applied in order to settle some disputes faster and relieve the heavy workload on court is mediation.

This article is devoted to evaluation institution of compulsory mediation in terms of access to justice which is cons-
tituted by the principle of judicial protection enshrined in Art 6 and 13 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms.
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[Tpencenarens Komernn anBokaroB Azepoaiipxkanckoit PecryOnuku,

JTOKTOp (hrstocoduu 1o mpaBy
I'acsimoB Auibimn Mamuin oruy,

3aBenyrommii kadenpoit TpymoBOro U 3KOJIOTHYECKOTO MTPaBa PUIUIESCKOTO (PaKyIbTeTa

bakunckoro ['ocynapcTBeHHOro YHUBEPCHUTETA, IOKTOP HAYK IO TIpaBy, podeccop, WieH
Konnerun anBokaroB Azepbaiimkanckon PecyOnuku

| VK 34:349 |

CAMO3AIIIUTA PABFOTHUKA U
OTBETCTBEHHOCTbBH PABOTOJIATEJISA
KAK CITOCOBbI (®OPMBI) 3ALIIUTHI
TPYIOBBIX ITPAB 11O 3AKOHOJIATEJBCTBY
ABEPBANI’KAHCKOM PECIIYBJIUKHN
U POCCUHCKOU ®EJEPALINNA:
CPABHUTEJILHBIN AHAJIN3

Acar sozlar: hiiquq, amak hiiququ, amak
hiiquglary, is¢i, isagotiiron, masuliyyat, hiiquqi
masuliyyat, miidafia, 6ziimiidafia, amak hiiquqla-
rumn oztimiidafiasi.

Knrwouesvie cnosa: npaso, npaso na mpyo,
mpyoogvle npasa, pabomuux, pabomooameinb,
OMBEMCMBEHHOCMb, IOPUOUYECKAST OMEEMmCHl-
8EHHOCMb, 3aWUMA, NPABOSAs 3aWuma, Camo-
3auuma, camozawuma mpyooeulx npas.

Keywords: law, right to labor, labor law,
employee, employer, responsibility, legal respon-
sibility, protection, legal protection, self-protec-
tion, self-protection of labor rights.

A3ep6a17m>KaHCKa;1 PecrryOnuka, xak w3-
BecTHO, BxoauT B CoxapysxkectBo Hesa-
BucuMbIx ['ocymapcts (CHI') u pa3BuBaercs mo
CXOIHOW CIUpalid, YTO U JpyrHe rocyaapcraa
osiBmiero Coro3a CCP, HO ¢ yueToMm, KOHEYHO,
crerupuIecKux

0COOEHHOCTEH, Mpeaornpe-
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JIEJIEHHBIX HCTOPUYECKUM pPAa3BUTHEM HAIIETo
Hapona. st AsepOaiimxana, kak u ans Poc-
CHUH, YEJIOBEK, €ro mpaBa U CBOOOBI SBISIOTCS
BbICILIEH 1IEHHOCTHIO. DTH IpaBa HAILIUM CBOE
orpakenre B KoHcturynuu AszepOaiimkxaHcKoi
PecnyOnuku, rme B ¢T.12 mpoBo3miamieHo, 4To
«olecrieyeHue mpaB U CBOOOJ YeJIOBEeKa U rpa-
JKJAHUHA, JIOCTOMHOTO YpOBHS KU3HMU Tpaxja-
HaM A3zepOaiikaHckoi PecryOnuku — BoIcIias
uenb rocymapcrBay [1,8]. Anamornuno ct.45
Konctutyuun Poccuiickoii @enepanuu [11, c.
17], B c1.26 KoHctutymuu AsepOaiimkaHCKON
PecnyGnmuku yCcTaHOBIIEHO, UTO «Ka)/Iblii 00J1a-
JIa€T IPAaBOM 3alllMILATh HE 3allpelIeHHbIMU 3a-
KOHOM croco0aMu M CpelCcTBaMU CBOU IIpaBa
u cBoOOaBI. [OCcynapcTBO rapaHTHPYeT 3aIIUTy
MpaB U CBOOO KaXKI0T0» (BBILAEIEHO HAMU).

Pe-
cnyonuku (nanee: TK AP) 6b01 ipussT 1 deBpa-

TpynoBoit komekc A3sepOaiikaHCKOM

s 1999 r., T.e. HeCKONBbKO paHblie, yem Tpyno-
BoH Kojiekc Poccuiickoit deneparuu (nanee: TK
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P®) — 21 nexabps 2001 r. B HoBom TK AP ecthb
MHOKECTBO HOBAIMii, CBHUJIETEIBCTBYIOIIUX O
CTpEMJIGHUHM TOCyIdapcTBa OBICTpee amanTHpO-
BaTh PEryJlMpOBaHUE TPYIAOBBIX OTHOIICHUN K
PBIHOUHBIM [TPOU3BOJCTBEHHBIM OTHOLLIEHUSM, K
HOBOMY ()€HOMEHY — pPBIHKY Tpyaa. OnHako ra-
PaHTHH TPYIOBBIX MpaB PaOOTHUKOB OKa3aJHCh
3HAYUTEIBHO YPE3aHHBIMM IO CPAaBHEHUIO C pa-
Hee JIEHCTBYIOIINM 3aKOHOAATENBCTBOM.

VYuensie-TpynoBuku AszepOaitmkanckoi Pe-
cnyonuku u Poccuiickoit @enepanu BecbMa ce-
pbE3HO 03a00ueHBI MPOOIEMOI 3aIUTHl TPYHO-
BBIX MpaB pabOTHUKOB. OrpOMHBIN HHTEpEC KaK
B TEOPETUYECKOM, TaK U B MPAKTUYECKOM IUIAHE
BBI3BAJIO Y IOPUCTOB A3sepOaiiikaHa BBEICHUE
B TK P® noBoro Pazmena XIII («3amura Tpy-
JIOBBIX IpaB paOOTHHUKOB. Pa3perienue Tpymo-
BbIX CIOpoB. OTBETCTBEHHOCTh 3a HapyIICHUS
TPYIOBOTO 3aKOHOJATENIbCTBA») M, OCOOEHHO,
maBel 59 («Camo3zamuTta pabOTHHUKAMHU TPY/IO-
BBIX IpaBy). J{Jis HaIIero 3aKOHOAATENbCTBA ATO
SIBJISIETCSl HOBIIECTBOM, TaK Kak JEHCTBYIOIIUI
TK AP nogo6Horo paszaena, K 60JIbIIOMY COXa-
JICHUIO, HE UMEET.

ITo muenuto mpodeccopa 3.U.Jxadaposa
HEOOXOMMOCTh HM3y4YeHHsI IpOOJIeMBbl Ccamo-
3alUThl B TPYIOBOM IIpaBe B HACTOsSIEE Bpe-
Msl HacTOSITEIbHO AMKTYETCS TpeMs IVIaBHBIMU
npuunHaMu. [lepBas mpuumHa 0O0yCIIOBIMBA-
eTcsi TOTPEOHOCTSIMU TIOBCETHEBHOTO COBEp-
LIEHCTBOBAaHUS TPYAOBOIO 3aKOHOJATEIbCTBA,
YTO HANpPSIMYIO CBSI3aHO C aKTyaJbHBIMHU 3aKO-
HOMEpPHOCTSIMH  (PYHKLIMOHMPOBAHMS PBIHKA,
(GyHIaMEHTOM KOTOPOTO SIBJISIETCS YAaCTHAsL COO-
CTBEHHOCTb, KOPEHHBIM 00pa3oM H3MEHHUBIIAS
OOIIECTBEHHbIE B3aMMOCBSI3U HEMOCPEICTBEH-
HBIX TNPOMU3BOAUTENIEH M BIAJEIbLEB CPEICTB
MIPOU3BOACTBA, COOCTBEHHUKOB-paboToaaTeNeH,
HaJM4ueM OOLIMPHOIO PbIHKA TPYJa U HEKOTO-
PBIX Ipyrux (pakTopoB HOBOTO OOIECTBEHHOIO
ykiana. Ko Bropoil nmpuymHe Mbl OTHOCUM  3a-
KoHoJaresbHoe 3akperuieHue B TK PO, B 3ako-
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HOJATEIbCTBaX HEKOTOPBIX Apyrux crpad CHI'
HOBOT'O CIIELIMATIBLHOTO pa3zielia, HeMOCPEICTBEH-
HO IOCBSILIEHHOT'O 3alllUTe€ TPYAOBBIX IpaB pa-
OOTHMKOB, B TOM YHCJIE€ M MX CAMO3AIIUTE, YETO
He OBLTO ¥ HE MOTJIO OBITh B MPEXHEM TPYTOBOM
3aKOHOJAaTEIbCTBE COBETCKOTO Meproaa. Tperbs
Ba)KHasl NIPUYMHA, C HALIEW TOYKU 3pEHMS, CO-
CTOUT B TOM, YTO UMEIOTCS ONPEEICHHOTO po/ia
IPOTUBOpEYNs WM, 110 KpailHell Mepe, Hecorvia-
COBaHHOCTh Mexay HOBbIM TK AP, mpuHsATHIM
ldespans 1999 r, u 4yyTh paHbllle NPUHITHIM
I'paxxnanckum xonexcom AszepOaiimxanckoii Pe-
cnyonuku (28 nexabpsi Toro sxe roga) [4, 205-
206 ]. MbI nprucoenuHseMcs K 3TOMY MHEHHIO.

IIpoBencHHBIM HAMU aHAIU3 JAJIEKO HEOJ-
HO3HAYHBIX, HA HAll B3IV, MOJXO0B M TOYEK
3peHUsT KPYIHBIX POCCUMCKHI YYEHBIX, BbICKaA-
3aHHBIX WMH, IJaBHBIM 00pa3oM, B y4eOHOI
nureparype u B koMMmeHTapusax Kk TK P®D, kak B
OTHOILIEHUU CIOCOOOB 3alIUTHI TPYJAOBBIX MpPaB
paOOTHUKOB B IIEJIOM, TaK U B OTHOIIEHUH MEp
CaMO3aIIHUThI B TOM YHUCIIE, IO3BOJISIET HAM H3JI0-
KHUTb U HEKOTOPHIE COOCTBEHHBIE COOOPaKECHHS
10 OTMEUEHHOH MpoliieMaTuKe.

KonuenryanbHblid MOIX0A POCCUHCKOTO 3a-
KOHOJIATeJIsl TIPU pa3pabOTKe CIIOCOOOB 3aITUTHI
TPYJOBBIX IPaB PaOOTHUKOB HaM IPE/ICTaBIET-
Csl HE BIOJIHE SCHBIM M MTOCJIEI0BATEIbHBIM.

Tak, OCHOBHBIMH CHIOCOOAaMH 3alIUTHI, CO-
macHo cT. 352 TK P® B nepBuyHON pegakuuu
(«CriocoObl 3aIIUTHI TPYIOBBIX MpaB paOOTHU-
KOB») SIBJISUIUCK:!

1) rocynapcTBeHHbBIN HAA30p U KOHTPOIb 32
coOIIOZICHHEM TPYIOBOTO 3aKOHOATEIbCTBA,

2) 3amuTa TPYAOBBIX MpaB MpohecCHOHATb-
HBIMU COI03aMU;

3) camozammTa TpyaoBsix mpas [20, c. 209].

Cyns 110 3arojaoBKy Ha3BaHHOM CTaTbH, B HEU
JOJHKHBI OBITH TIEPEUHCIICHBI, TIO KpaiiHel Mepe,
OCHOBHBIE c1tocoObI 3auThl. Ho, k coxanenuto,
3a mpeenaMH MepedHs crocoO0B 3alUThl OKa-
3anach cye0Has 3aluTa, X0Ts 110 BCeM KaHOHaM
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MHOTHX OTpaciieil mpaBa — KOHCTUTYIIHOHHOTO,
IPaXAaHCKOTO, TPakJIaHCKO-IPOLECCYaTbHOTO
IpaBa — JAaHHOMY CTIOCOOQY 3alUTHI OTBE/ICHA Be-
nyias pois. boee Toro, mpaBo kaxaoro pabot-
HUKa Ha rOCyJapCTBEHHYIO 3allIUTY, B TOM YHUCJIE
1 Ha cynebHyto, 3akperieHo B cT.2 TK PO B ka-
YeCTBE OCHOBHOM WjeH (MPUHIIMIA) TPYAOBOTO
npaBa. CyneOHas 3anuTa Oblia, €CTh U, OUCBU/I-
HO, OCTaHeTcs B OyaylleM IVIaBHBIM CHOCOOOM
3alUThl HAPYLIECHHBIX CYOBEKTHBHBIX INpaB U
3aKOHHBIX HHTEPECOB I'Pak/laH U, B TOM YHCJIE, B
cepe TPyIOBBIX OTHOIICHHH. 3HaUeHUEe Cyaeo-
HOM 3allUTBhI, KAK W3BECTHO, NMPEIONpEaeIsIeTcs
TAKUMHU €€ CBOMCTBAMH, KaK IEMOKPATHU3M, BbI-
COKHI1 YpOBEHb FrapaHTUPOBAHHOCTHU U JIP.

Crnenyer OTMETUTD, YTO ceifiuac JaHHasI Mpo-
6nema ycrpanena denepanbHbIM 3ak0HOM OT 30
nioHsg 2006 roga, Ne 90-®3. CormacHo c¢T1.352
TK PO («CriocoOsl 3amuThl TPYIOBBIX TIPaB U
CBOOO») KaX/IbIi UMEET MPABO 3alUIIATh CBOU
TPYZIOBBIE TIpaBa M CBOOOMBI BCEMH CIIOCOOaMH,
He 3anpelieHHbIMU 3aKoHaMU. OCHOBHBIMH CITO-
co0aMu 3alIUTHI TPYAOBBIX TIPaB U CBOOOT SIBJISI-
I0TCS:

— caMo3alluTa padOTHUKaMH TPYAOBBIX I1PaB;

— 3alUTa TPYAOBBIX MPaB U 3aKOHHBIX HHTE-
pecoB pabOTHUKOB MPOheCCHOHATBHBIMU COHO-
3aMu;

— TOCYJapCTBEHHbII KOHTPOJb (Haa30p) 3a
COOJIOZICHUSIMU TPYIOBOTO 3aKOHOAATENbCTBA U
WHBIX HOPMAaTUBHBIX IPABOBBIX aKTOB, COZIEPIKa-
IIMX HOPMBI TPYIOBOTO TIPABa;

— cyneOHas 3ammra [ 20, c. 209].

B pasnene XIII TK P® («3ammra TpyaoBbIX
mpaB u cBoOon. Paccmorpenue u paspenienue
TPYIOBBIX CHOpPOB. OTBETCTBEHHOCTH 3a Hapy-
IIEHWE TPYAOBOTO 3aKOHOAATENILCTBA M HWHBIX
aKTOB, COZAEpXAIUX HOPMBI TPYIOBOTO IpaBa
B penakiun PenepanbHOro 3akoHa OT 30 HIOHA
2006 rona Ne 90-®3) 3akperuieH 1pyroi, Becbma
BaYXHBIW MPUHIUI — NPaBO PaOOTHUKOB Ha pa3-
pelleHre WHIUBUIAYATbHBIX W KOJUICKTHBHBIX

53

TPYJOBBIX CIIOPOB, a TAKXe MPaBoO Ha 3a0acTOB-
Ky. MBI HEe BUUM B 3ToM npotuBopeuns. [lpen-
CTaBJISIETCSI, YTO NPHU 3aKPEIUIEHUU OCHOBHBIX
CHOCO0O0B 3aIUTHl TPYAOBBIX MpaB paOOTHUKOB
yKa3aHHBIC JIBa MPUHIMIA HEOOXOIUMO OBLIO
Obl OOBEAMHUTH, CKOHLIEHTPUPOBATh, MPUOIH-
3UTENBHO, cleayromuM obpaszoM: «CynebHas
3alllUTa ¥ WHBIE BHECYAEOHBIE CIIOCOOBI pa3pe-
LIEHUs TPYAOBBIX criopoBy. IIpu aToM cyneOHas
3allUTa B TMEpPeYHe CIMOCOOOB 3aIIUTHI TOJIKHA
CTOSITh Ha MEPBOM MeCTe. DTO MpeAoIpees-
€TCsI BBIIICYKAa3aHHBIMUA CBOWCTBAMHU CyACOHOM
3alUThl U €€ YHUBEPCAIbHBIM XapaKTepoM, B
CBSI3M C YEM Mbl HE MOYKEM COITIACUTHCS C BhICKa-
3aHHOW B HAy4YHOW JIUTEPATYype TOYKOU 3pEHUs
0 TOM, YTO MEPBOE MECTO B MEpPEeYHEe CIOCOO0B
3aIIUThl JOJDKHA 3aHMMaTh camo3amnura [12, c.
81].

[TockonbKy ypOBEHb MPABOBBIX TapaHTHIA
3aKOHOJATeJIeM HE JOCTAaTOYHO YETKO OMpee-
JIEH, HE COBCEM SICHBI U NMIPABOBBIE MOCIEACTBUS
B cllyyae, eciau paOOTHHK JeicTBOBaj, B CBOIO
04Yepe/ib, HEPaAaBOMEPHO.

OpurvHajibHyI0 TOUKY 3pEHUs, KAK HaM Ka-
’KETCsl, BHICKA3aJM MO JaHHOMY BOIPOCY Mpo-
deccopa K.H.I'yco u B.H.TonkyHoBa. ABTOpBI
II0JIATa0T, YTO NOPSAJOK pa3pelleHus: TPYILOBbIX
CIIOpPOB CIIeyeT pacCMaTpUBaTh B paMKax caMo-
3allUThl. YUEHBIE CETYIOT Ha TO, YTO 3aKOHOZa-
Tenb, ykas3biBas B cT.379 TK P® ¢opmsl camo-
3alUTHI, IOYEMY-TO HE OTHEC K 3TUM (opMam
pa3pelieHne UHAUBUIYaIbHbIX U KOJUIEKTUBHBIX
TPYIOBBIX CIOPOB — O3TH BaxkHEWIIHEe (OPMBI
BCErJja HAYMHAIOTCS [0 MHUIMATUBE PabOTHU-
KOB, 0€3 Uero He MOXeT OBbITh HU MHIMBHyaJIb-
HBIX, HU KOJIJIEKTUBHBIX TPYIOBBIX CIOPOB [9, C.
384].

[IpakTuecku cxonHas TOUKa 3pEHMsI Ipe.-
noxeHa u mpodeccopom A.D.HyprauHosoit B
komMmeHTapuu K c1.379 TK PO [10, c. 987].

OpnHako, peCTaBIAETCs, YTO HENB3S COoIvia-
CUTBCSl C TaKOW BeChbMa IIMPOKOH TPAKTOBKOMA,
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T.K. OHA HE COOTBETCTBYET J[aBHO YCTOSBIIIE-
MyCsl U TPaJUIMOHHOMY TOHMMAaHHUIO B HayKe
TPaXKIAHCKOTO TMpaBa M TPAKIAHCKOTO 3aKOHO-
JaTeNIbCTBA MOHATHIO «Camo3alluTa, chopmy-
JTUPOBAHHOMY KaK B OOIIEH TeOpHUU NpaBa, TaK U
B TEOPHH IIPAB YEIOBEKA.

Tak, Teopetuk npaBa A.B.CtpemoyxoB moj
CaMO3aIllUTON TMpaB MOHUMAET MPEIyCMOTpPEH-
HBIE 3aKOHHOM JIeUCTBUS (HPaKTUYECKOTO TOPS-
Ka U IOpUIWYECKHUE CPEICTBa, MPUMEHsSIEMbIe
YIPaBOMOYEHHBIM JIUILIOM JUIsI TPUHYAUTEIBHO-
rO TMpECeUeHHUsl MOCATaTeTbCTB HA CBOM IpaBa
WJIM BOCCTAHOBJICHHS B CIIydae HapyIIeHHUS TO-
cineqHux 0e3 oOpalieHus] K KOMIIETEHTHBIM Op-
ranam [16, c. 281] (BeIgeIeHO HAMU).

Heob6xoammo oTMeTHTB, 4TO camMo3aIuTa Kak
MPAaBOBOE SIBICHUE ObUTa OOBEKTOM MPHUCTAITh-
HOro BHHMMAaHHWSA ITMBUWIIMCTOB ele B XIX Beke.
Tak, m3BectHbIl pycckuil yuensiii [1.JM.Meiiep
nucan: «locymapcTBo... 3amuiiaer odmanarens
IpaBa OT HAPYIICHUS €T0: OPTaHbl BIACTH TOCY-
JAPCTBEHHON — CyleOHON M UCTIOTHUTEIHHONU —
MPU3BaHbl OKA3bIBaTh 3AIIUTY MOCTPAIABIIEMY
OT IpaBoOHapylIeHHs. TONBKO MO HUCKIIOUYEHHUIO,
KOTJIa TMIOMOIIb CO CTOPOHBI FOCYapPCTBAa MOXKET
SIBUTHCS CIIMILIKOM ITO3/THO, AOIYCKAETCs 3allluTa
ero obnazgareiaemM. COOTBETCTBEHHO 3TOMY T'OBO-
PAT O caMo3aIIUTe U O Cy/eOHOi 3amuTe» [13,
c. 301].

A BOT KaK TOJIKYIOT CaMO3alllUTy COBPEMEH-
HbIC y4YeHble-IMBUIUCTHI. Hampumep, mo mze-
Huto mpocdeccopa A.Il.Cepreesa, «camosariu-
Ta TPAKIAHCKHUX TIPAB C MO3UIIMHA TEOPHUH — ITO
dbopMa MX 3aIIUTHI, JOMycKaeMas TOorja, Korjaa
MOTEPHEeBIINNA  pacrojiaraeT BO3MOKHOCTAMU
MIPaBOMEPHOTO BO3ICHCTBUS HA HAPYLITUTEINS, HE
npuberasi K MOMOIIY CyAeOHBIX WM MHBIX Ipa-
BOOXPAHUTEIBHBIX OpraHoBy [6, c. 270].

Taxum 00pa3zoM, B OCHOBE MOHSTHS camo3a-
[IUTHI JISKUT HE WHUIMATHBA PAOOTHUKA (XOTs
0e3 Hee HE OOOWTHUCH TPH JAPYTHX CIIOCOOaX
3aIlUTHl), KaK TOJAraroT HEKOTOPhIE aBTOPHI, a
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JI03BOJICHHBIC 3aKOHOM (TpaBOMEpHBIC) IEHCT-
B (pakTHyeckoro mopsaka (Mepbl (axTude-
CKOTO TIOpSIJIKa), HEMOCPEICTBEHHO OCYIIECTB-
nsieMble COOCTBEHHBIMH BO3MOXKHOCTSIMHU JIUIIA,
Yhe CYOBEKTMBHOE NPaBO WM 3aKOHHBIM HH-
Tepec ObUl HapylieH padoronarenem. B aToit
CBSI3M Mbl B LIEJIOM COIVIACHBI C ONpPEEICHUEM
CaMO3aIllUThI, pa3paboTaHHBIM MpodeccopoM
T.B.MBankunoii. «Ilog camo3amuTon, — IUIIST
aBTOP, — TOHUMAIOTCS ACHCTBUSI TPaXKTaHUHA TI0
3aIUTe CBOMX TpaB 0e3 oOpalieHusi B OpraHbl,
YIOJTHOMOYEHHBIE 00€CTIeYnBaTh 3aIIUTy TPaB
rpa)<aH U PaCCMOTPEHHE CIIOPOB, CBA3AHHBIX C
ux Hapymenuem» [19, c. 533].

Takum 00pa3oM, COBEPIIEHHO MPABHILHO
npodeccop T.B.MBankuna 3a mpenenamu ca-
MO3AIIUTHl OCTAaBISET TPYAOBBIE CIOPHI, IIO-
CKOJIbKY 3allUTa OCYILIECTBIISIETCS HE CaMuM
MOTEPIEBIINM, a CHEeIHaTbHBIMU Ha TO YIIpa-
BomoueHHbIMU opranamu (KTC wnm cynom). B
TO K€ BpeMsl, TyMaeTcsi, HENb3s COIIACUTHCA C
MHEHHEM aBTOpa IPHUBEACHHOTO BBIIIE OIpe-
JEJICHUS, YTO CYOBEKTOM CaMO3aIlUThI MOXKET
BBICTYIATh, SIKOOBI, HE PAOOTHUK, a TPAKIAHHH.
Taxk, cornmacHo 4.4 ct.3 TK P® (u. 4, ct.16 TK
AP) nuua, cuuraronue, 4To OHHM IOABEPIVIMCH
TUCKPUMHHALIUU B cdepe Tpyaa, UMEIOT MPaBo
obOpatuthcs B cyd. B 4.6 c1.64 TK P® ykazano,
YTO OTKa3 B 3aKJIIOYCHUHU TPYJOBOTO JOTOBOPA
MOXKET OBITh OOKaJoBaH B CyAeOHOM MOPSIKE
[21, c. 44]. IlposiBUB MHULIMATHUBY, TPaXIaHUH,
CUMTAIONIMNH, YTO €ro MPaBo Ha TPY/A HAPYIICHO,
NeHCTBUTENHHO OOpalaercs 3a 3alliuTol B Cy/,
OJTHAKO CYIEOHBIM CTOCO0 3alUThI, UCXOAS M3
BBIIIE MPOIIUTUPOBAHHOTO ONPEACIICHUS, HETb3S
OTHOCHUTH K camo3amure. [ paxxaanuH, 4be mpa-
BO Ha TPYJ HAPYIICHO, ele He BCTYIWII, KaK U3-
BECTHO, B TPYAOBOE€ MPABOOTHOILIEHUE, U, CTAJIO
OBbITh, HE MOXKET BOCIIOJIb30BaThCs TAKOH Mepoi
3aIUTHI, KaK CaMO3aIlluTa.

B Teopuu TpynoBoro mnpaBa He IPUHATO Jie-
JUTH TPYIAOBbIE MPABOOTHOIICHUS Ha a0COIIOT-
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HbIE U OTHOCHUTEIIbHBIE, B OTIMYHE, HAIIPUMED,
OT TPAKIAHCKO-TIPABOBBIX OTHOILLIEHHI. B CBs3M
C UeM, OYEBUJIHO, MOXKHO YTBEPK/1aTh, UTO HET B
MIPUPOJIE a0COTIOTHBIX TPYOBBIX IIPABOOTHOIIIE-
HUH, TTOCKOJIBKY OBLTO OBl a0CypIIOM TIOJaraTh,
YTO BCE CIIOCOOHBIE K TPYIy TpakaaHe, 0bmanas
KOHCTUTYLIMOHHBIM IPaBOM Ha TPy, COCTOAT
B TPYIOBBIX MpaBOOTHONICHUsX. M3 3TOro Te-
OpETUYECKOTO TMOJIOKEHUSI, KaK HaM KayKeTcs,
CJIelyeT BaKHbIM BBIBOJ — MEpBI CaMO3alUThI
paboTHUKA SIBISIFOTCS OTBETHOM peakuueil Ha
HEMpaBOMEPHOE MOBEACHHE MMEHHO paboToma-
TeJsl, HapyLIaloero cyObeKTUBHOE MPaBO WIIH
3aKOHHBIM MHTEpec paboTHUKa. Mepsl camo3a-
IIUTHl Pa0OTHHKA, CTAT0 OBITh, HE MOTYT OBITH
HalpaBJCHbI, HANpPUMEpP, Ha TPEICTABUTEIS
locynapcTBeHHON WHCHEKIUH MO TPyAy, NpU
MunuctepctBe Tpyna u CoumanbHON 3amiuThl
Hacenenust Asepbaitmkanckoit  PecrmyOnuku,
OCYLIECTBIIAIOIIEIO TOCYJapCTBEHHBIM HaA30p
3a OXpaHOH TpyJa WU KaKOro-TO HHOTO CYyObeK-
Ta TPYAOBOIO IpaBa. POCCUIICKUI 3aKOHOATEINb
— 3TO SIBCTBYET U3 cogepxanus ct. 379 TK PO
— B OCHOBY MOHSTHS CaMO3aIIUThI 3aJI0KUJT Ta-
KO IOpuanYecKuid (akT, Kak 0TKa3 pabOTHHKA
OT BBITIOJTHEHUS] CBOMX TPYAOBBIX 00sI3aHHOCTEH.
Takoro ponma oTka3s u, 3TO TaK K€ BBITEKAET U3
CMBICJIA Ha3BaHHOM HOPMBI, 110 CBOEU HOPHUIH-
YECKOW MPUPOJAE JOKEH OBITh MPAaBOMEPHBIM
(103BONIEHHBIM 3aKOHOM ). HekoTophie OCHOBHBIC
BUJIbl OTKA30B MEPEUUCIICHbl B yKa3aHHOW CTa-
The: 1) OTKa3 OT BHIOJIHEHUSI pabOThI, HE TPe-
YCMOTPEHHON TPYIOBBIM JIOTOBOPOM; 2) OTKa3
OT BBITNIOJIHEHUSI PabOThI, KOTOpasi HEMOCPEICT-
BEHHO yTPOXKAET )KU3HU U 310POBbI0 paOOTHHKA.

K uucny mpaBomMepHBIX OTKa30B OT pabo-
ThI, KpOME Te€X, 4TO yka3aHbl B c1.379 TK PO,
MO>XXHO OTHECTH M CUCTEMY rapaHTHil, KOTOpbIE
npexycMotpensl B ¢1.220 TK P®, B ciaydae ux
HapyuieHuss paboromareneM, a Tak )K€ U OTKa3
paboTHHUKA OT BBIMOJHEHUSI pabOThI MPH 3aep-
KKE BBIIJIAThI 3apa0O0THOM I1aThl HAa CPOK OoJee
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nsatHaauatu aHer (cr.142 TK P®) u otka3 pa-
OOTHMKA OT HE3aKOHHOTO TepeBo/ia Ha IPYTyIo
paboty (crarbu 72 u 74 TK P®) u np.

CoBeplIeHHO CIIpaBeAJIUBO, YTO POCCUMCKUI
3aKOHOZATENb HE CTaJl IEPEYUCIIATh BCE BO3MOXK-
HBbIE U JIONyCKAaeMbl€ 3aKOHOM CITyyau OTKAa30B,
MOCKOJIbKY, C Hallleil TOUKHU 3pEHUsl, TaKOH nepe-
YeHb HE UMEET CMbICIIAa U BPSIJ JIU CTOUT COIvia-
IaThCsl C TEM YUYEHBIMH, KOTOPBIE YTBEPK/IAIOT,
YTO «Camo3allliTa TPYAOBBIX IMPaB BO3MOXKHA
JIUTIH TIPU HATMYUHU TPyOOTO HAPYIIIEHUS TPYIO-
BBIX IIpaB paOOTHUKOB, CIIEIUAIBHO YKa3aHHBIX
B 3akoHe» [10, c. 987].

Henp3s cormacutbest v ¢ yTBEpKASCHUEM, YTO
CaMO3allluTa TPYAOBBIX IMpaB BO3MOXKHA JIMIIb
npu rpyOOM UX HapyIllIeHUH paboTofaresaeM, Tak
Kak B camoM 3akoHe (c1.379 TK P®) uuuero 06
9TOM HE CKa3aHO, a CTaJO OBITh, HCIIOIB30BAHNE
JTAHHOTO MOHSATHUS HA TIPAKTUKE MOXKET IPUBECTH
K HEOOOCHOBAaHHBIM OTPaHUYEHUSIM CaAMOT0 Ipa-
Ba paOOTHHUKOB HAa CaMO3aIIUTY.

[IpaBOoMepHBIN WX J03BOJICHHBIA 3aKOHOM
oTKa3, cyas no coxepxanuto ct.379 TK PO,
npuoOperaer craryc 0000maronel Kateropuu
U, HE CIy4ailHO, OBbLIM CZeNlaHbl TOMBITKU Ha ee
OCHOBE C(HhOpMYIIUPOBATH OJHO U3 TIEPBBIX OTIpe-
JIeJICHUH CaMO3alllMThl B HAyKe TPYJOBOro Ipa-
Ba [18, c. 689].

OpHako, Kak yXe OTMEYaJloCh HaMHU paHee,
Hay4YHass KOHCTPYKLHUS CaMO3aIIUThI TOIBKO KaK
MIPAaBOMEPHOT0 OTKa3a pabOTHHUKA OT BBHINOJIHE-
HUSI CBOMX TPYAOBBIX O0S3aHHOCTEW HE COBCEM
CTBIKYETCSl C yXe OOIIeTPU3HAHHBIMU €€ KOH-
HEeNIUsAMH, Kak B 001el Teopuu Mpasa, TaK U ¢
TPAKTOBKOM camMO3alIUThl B HayKe IPak/1aHCKO-
ro MpaBa M TPaKIAHCKOTO 3aKOHOJATEIhCTBA.
[TpaBo paboTHMKA CaMOCTOSTENBHO 3allUIIATh
CBOM IpaBa IIPOBO3IVIAIIEHO Kak B cT.26 Komn-
ctutynuu AzepOaimkaHckoir PecryOmuku, Tak
u B cT. 45 Konctutyuuu Poccuiickoit denepa-
uuu. «Kaxaplii Bpase 3aluiiaTh CBOU MpaBa U
cBO0O/IbI BCEMH CIIOCOOaMHU, HE 3aIPELICHHBIMU
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3aKOHOM» (BBIJIEJICHO HAMH) — TOBOPUTCS B BbI-
IIeyKa3aHHbIX KOHCTUTYIIMOHHBIX HOpMax. Xo-
TEJNOCh OBl OTMETUTH, YTO CTICIIMATUCTHI B 001a-
CTH KOHCTUTYIIHOHHOTO IpaBa U CHEIHaIUCThI B
00JIaCTH 3aIIUTHI MPaB M CBOOOJ YeIOBEKa O-
HO3HAuHO TOJNKYHOT cT.45 Koncturynuu PO u cr.
26 Konctutynuu AP kak 3ammuty ocoboro poaa,
T.€. KaK camM03aluTy. XOTeI0Ch Obl TAKXKE OTMe-
TUTh, 4TO MIPABO BBIOOPA crIocO0a I CaMOCTOsI-
TEJIbHOU 3alIUThI TPYAOBBIX MPAB MPUHAICHKUT
camoMy paboTHUKY. OJHAKO Ba)XHO MOTYCPK-
HYTb, YTOOBI €r0 JEUCTBUS (MEpHI 3allUThI) HE
MIPOTUBOPEYMIIA 3aKOHO/IATEIHCTBY B IIEJIOM H,
MPEXKJIe BCETro, TPYJOBOMY 3aKOHOJIATEIILCTRBY.
Kak u3BecTHO, HOBBII [ paxaaHckuil KOAeKc
Poccuiickoit deneparuu (nanee: 'K PD) (ct.14)
1 HOBBIN ['paxkmaHckuii xomeke AzepOaiimxaH-
ckoit Pecrryonuku (manee: 'K AP) B nepBuunOM
penakuuu (cT.20) caM03aluTy BBIICTWIN B Ca-
MOCTOSITEIbHYIO (popMy (crioco0) mpaBoBoii 3a-
muThl. Cleayer OTMETUTh, UTO 3aKOHOM A3zep-
Oaifxanckolt Pecniyonmuku ot 24 utons 2005
roja naHHas Hopma, T.e.cT.20 I'K AP yrparuna
opuanueckyro cuity. Ha 6a3e ykazaHHBIX HOp-
MaTHBHBIX TTOJIOKCHUS YUICHBIMHU-IIMBHIIUCTAMH,
KaK BBIIIE OBLIO YKa3aHO, U ObLIO ChOPMYITHPO-
BaHO ompezenieHue camosamuThl. Camo3ammra
B I'PaKJIAHCKOM TpaBe OMpenesnsercs Kak aei-
CTBUE WIM Mepbl (PAKTUUECKOTO MOPSIKA WU
IOPUAMYECKOTO MOpsAaKa (Mepbl ONepaTUBHOTO
nopsijika),
HO YIIPaBOMOYEHHBIM JIMIIOM 0e3 oOpallieHus B

OCYILECTBIIEMbIE  CAMOCTOSTEIb-
FOPUCIUKITMNOHHBIC TOCYTAPCTBECHHBIC OPTaHBI.
Hayka rpakgaHckoro mpaBa K MepaMm camo3a-
IUThI (K MepaM (aKTHUYECKOTO MOPSIKA) TaKKe
OTHOCHT JICHCTBUS JIMIIA, KOTOPHIC HAXOISATCS B
COCTOSIHUM HEOOXOAMMOM OOOpPOHBI M KpaiHei
He0OXOMMOCTH.

Taxk, nmpodeccop A.Il.CepreeB mumieT, 4To K
MepaM CaMO3alUThl OTHOCSITCS JICUCTBUS JIHIIA
B COCTOSITHUM HEOOXOTUMOM 00OpOHBI M KpaifHEH
HeoOxoaumocTH [6, c. 270].
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Opnnako eme panbiie B.IL.IpubGanoB B u3-
BECTHOM MOHOTpaUUYeCKOM  HCCIIEIOBaHUU
OTMeUal, YTO «HEOOXOIWMO pa3iuyarh Mpel-
MPUHUMAEMBbIE YIPAaBOMOYEHHBIM JIUIIOM JJIs
CaMO3aIIUThI CBOUX MPaB MePhl MPEBEHTUBHOTO
XapakTepa U Mepbl aKTMBHO-OOOPOHHUTEIBLHOTO
XapakTepa, T.e. HeOOXOIUMYI0 000POHY U Kpaid-
HIOI0 HEO0OX0muMOCThY [8, 207].

Takum 00pa3oM, MOHATHEM «CaMO3AIIUTA»
B IPaXXIaHCKOM TIPaBE€ OXBAaTBIBAIOTCS M TaKHE
IOpUINYECKUE KaTeropuu Kak HeoOxoaumast 000-
poHa u KpaiiHss HeoOxomumocTh. B HOBBIX TK
AP u TK P® BnepBbie 3aKOHOJATEIEM BBEICHBI
B 00OpOT Kareropum «HeoOxonumasi 0OOpoHay»
U «KpaWHSAs HEOOXOIUMOCTh». Tak, COIIacHO
ct.201 TK AP u ¢1.239 TK P® HeoOxomumas
000poHa 1 KpalHss He0OXOTUMOCTh UCKITFOUAOT
HACTYIUIEHUE MAaTepUaIbHOM OTBETCTBEHHOCTU
pabotHuKa. [[ymaercs, 4TO €CTb BCE OCHOBAHUS
JUIS BKJIFOUEHUS B TIOHSATHE CaMO3alllUuThl TPYIO-
BBIX IIpaB Kak IPaBOBOM KaTeropuu TPYAOBOIO
npasa, KpoMe ee OCHOBHOW (pOpMBI B BUE OTKa-
3a paOOTHHMKA OT BBIIIOJHEHUS CBOMX TPYIOBBIX
00s13aHHOCTEN U TaKuX JIeHCTBUI (haKTHUECKOTo
MopsAJZIKa, Kak HeoOxoauMasi 000poHa W KpanlHsIs
He00X0MMOCTh. B TO ke BepMs He clieayeT moi-
HOCTBIO OTOXKJECTBIIATH TaKWE IPaBOMEpHbBIE
JercTBUs PabOTHHKA, KaK OTKa3 OT pabOThI, He-
obxonumast 000poHa U KpaiHssl HEOOXOTUMOCTb,
100 3TO — pa3Hble MEPHI (CPECTBA) CAMO3ALLUTHI,
XOTS Y HUX UMEIOTCSI U HEKOTOpbIE O0II1e YEePTHI.
CaMo3amura MOHUMAETCS B y3KOM CMBICIIE KaK
0TKa3 pa0OTHUKA OT BBIMOIHEHUS TPYAOBBIX 00sI-
3aHHOCTEH, KOTOPBIA JOJDKEH OBITh IpaBOMEp-
HBIM, @ 3TO 03HAYaeT, 4TO, KaK U B CIy4ae HeoO-
XOIMMOW OOOpPOHBI M KpalHEH HEOOXOAMMOCTH
neiicTBus paOOTHUKA HE JOJDKHBI BBIXOJUTH 3a
IPEJEbl CaMO3alUThl, & MEPBI 3alLUThI J10JIXK-
HBI OBITH COM3MEPUMBI 1O CcBOEi gopme mocs-
raTelbCTBY CO CTOPOHBI paboromarens. Cam ke
(daxT mpeBbIICHU PAOOTHUKOM J03BOJISIEMbIX
3aKOHOM CIOCOOOB CaMO3alUThl MOXET ObITh
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YCTaHOBJIEH KOMIIETEHTHBIM OPraHOM B MpOIleC-
Ce paspelleHus TPYI0BOro Copa.

Peaknueil Ha HelpaBOMEpHBIE ACUCTBUSA pa-
OoToxarens, HapylawIel cyObeKTUBHOE Ipa-
BO WJIM 3aKOHHBI MHTEpPEC pabOTHUKA, MOXKET
ObITh, C Hallel TOUYKH 3pEHUs, U Takoe (haKTH-
YecKoe JICMCTBUE (Mepa CaMO3allluThl) KaK pac-
TOp>KEHHE TPYOBOTO JOTOBOPA MO COOCTBEHHO-
MY JKEJIaHUIO PaOOTHHKA, TPUYEM KaK JOroBopa
CPOYHOTI0, TaK U JOTOBOPA C HEOIpPEIeICHHBIM
cpokoM peiictBus. Tak, B cT. 80 TK P® («Pac-
TOpKEHHE TPYAOBOTO JIOTOBOpa MO HMHUILIUATH-
Be paboTHHKA (MO COOCTBEHHOMY J>KEJIAHUIO)»)
CKa3aHO, 4YTO « ...B CIIy4asX YCTaHOBJIEHHOTO
HapylieHus paboToaareneM TPYAOBOTO 3aKOHO-
JaTeIbCTBA U HHBIX HOPMATHBHBIX IPABOBBIX
aKTOB, COJCprKallluX HOPMBbI TPYAOBOI'O IIpaBa,
JIOKQJIbHBIX HOPMAaTHUBHBIX aKTOB, YCJIOBHUS KOJI-
JIEKTUBHOTO JI0rOBOpA, COMIALIEHUS WIH TPYIO-
BOro JI0roBopa paboronarenb 00s3aH pacTopr-
HYTb TPYIOBOW JOTOBOP B CPOK, yKa3aHHBINA B
3asiBieHUU pabdotHuka» [21, c. 54]. B 4.3 c1.69
AP roBopurcs 4TO, HET HYK/Ibl TOBOPUTH O TOM,
YTO HOPUIUYECKUN (DAKT pacTOpKEHHs TPYIO-
BOT'O JIOTOBOpA IO MHUIMATHBE PabOTHHKA BO-
MIPEKH JKEJTaHuI0 paboToarens U A0 UCTEUCHUS
CpOKa MIpeayNnpexIeHus: 00 YBOJIbHEHUU SIBIISI-
€TCSl CaMOCTOSITEIIBHON TIPpaBoBO# (opmoii ca-
MO3aIUTHl pAOOTHUKOM CBOUX TPYAOBBIX IPaB.
Kcratu, crout ormerutsh, uro B c1.12 'K PD
MIPEKPALLIEHUE WM W3MEHEHHUE IPaBOOTHOIIE-
HUSL OTHOCUTCS K OHOMY W3 MHOTOUHCIIEHHBIX
croco00B 3alUTHI TpaXKAaHCKUX Tpas [7, c.13].

C y4eToM BBIIIEU3TI0KEHHBIX COOOPAKEHUH,
MOJI CaMO3alIUTON PabOTHUKAMH CBOUX TPYIO-
BBIX IIPaB HEOOXOJUMO CUUTATh J103BOJICHHBIE
3aKOHOM JIeMCTBUS (PaKTHUECKOTO TOps/IKa,
MpeanpuHUMaeMble  PaOOTHUKAMHU  HUCKITIOYH-
TEJIbHO COOCTBEHHBIMU CHJIaMU B II€JIIX BOC-
CTAHOBJICHUSI WJIM IIPECEYEHHUs] HAPYLIEHHOTO
paboTtonareneM CyOBEKTUBHOTO IMpaBa WM 3a-
KOHHOT'O MHTEpeca.
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Comnocrasnsas Hazanue paszaena XIII TK PO,
KOTOPBIM COCTOUT U3 3-X CaMOCTOSITEIbHbIX Ipa-
BOBBIX HHCTUTYTOB, C COZIEP’)KaHUEM CTaTbu 352
TK P®, B KOTOpPOH NEPEUUCISIOTCSI OCHOBHBIE
crocoObl 3alIMTHl TPYAOBBIX MPaB U cBOOOM pa-
OOTHHMKOB, HEJIb35 OJJHO3HAYHO CKa3aTb, OTHOCHUT
JIM POCCUICKUI 3aKOHOJATEIb OTBETCTBEHHOCTD
(OTBETCTBEHHOCTH paboTOoAaTEeNs 32 HAPYIIEHUE
TPYAOBOTO 3aKOHO/IATEIHCTBA) K CIIOCOOaM 3alllu-
Thl WK HeT. K HacToseMy BpeMeHH, HACKOJIbKO
HaM M3BECTHO, KPYMHbIE YUYEHbIE-CIEIUAINCTBI
B 00J1aCTH HayKu TPYIOBOTO IpaBa MOKa 4TO He
BBICKA3aJM CBOEro0 OTHOILEHMs K 3TOH BechbMma
npoctoit mpobneme. Kak nzBectHo, crocoOsl 3a-
IIATHI CYOBEKTUBHBIX NPAB U 3aKOHHBIX MHTEpe-
COB TpaXk/laH B TEOPUU IIPaBa U, B YaCTHOCTH, B
HayKe I'pakJJaHCKOI'0 IpaBa U 3aKOHOJATEIbCTBE
HPUHATO JEIUTh Ha MEPHl 3alIUThl U MEPbI OT-
BETCTBEHHOCTH [17, ¢. 266-268].

«OTBeTCTBEHHOCTD, - oTMeualr C.C.AJjekce-
€B, - 00ecIeunBaeT, MPeXKe BCEro, BO3ACHCTBHIE
Ha IpaBOHapylIUTeNsd B (GopMe JIMIIEHUH JTUY-
HOTO, OPraHU30BAHHOIO WJIM UMYIIECTBEHHOIO
nopsika. [Ipu npuMeHeHnn Mep 3aIIuThl OKa3bl-
BAETCsl BIIOJIHE JOCTAaTOYHBIM TOJIBKO IPUHYXI€-
HHE K UCTIOJTHEHUIO FOPUINYECKOM 00sI3aHHOCTH.
Mepsb! 10pUANYECKON OTBETCTBEHHOCTH Ipeciie-
IyIOT OoJiee TIyOOKYIO 1eIh — MePEBOCITUTAHNE
npaBoHapymurens» [5, c. 150].

Heob6xonumMo oTMeTUTB, uTO B CT. 12 'K PO
cpeau crnoco0OB 3allUThl TPa)XTaHCKUX IpaB
IIPEyCMaTPUBAIOTCS KaK MEPbI 3aIIUThI (CaMo-
3alIUThI), TAK U MEPbI OTBETCTBEHHOCTH, B 4aCT-
HOCTH BO3MEILEHUE YOBITKOB, B3bICKAHHE HEY-
crouiku [7,c.13].

B nayke TpymoBoro mpaBa mpobiema coort-
HOILIEHUSI MEp 3allUThl U MEpP OTBETCTBEHHOCTHU
3aTparuBajach HEKOTOPHIMU YUECHBIMH, KaK Ipa-
BUJIO, IIPU MCCIIEIOBAHUU JPYTUX BOINPOCOB, B
YaCTHOCTH, MaT€pUaJIbHON WJIHM TUCUUIUIMHAP-
HOM oTBeTcTBeHHOCTH. B.H.CMupHOB, Hampu-
Mep, CUMTaj, 4YTO paclIeIUICHUE paHee Cylle-
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CTBOBABIIETO OOIIETO PACIUIBIBYATOrO MOHATHS
OTBETCTBEHHOCTH Ha MEpbI 3aIlIUThl U MeEpbl
OTBETCTBEHHOCTH J]aeT ITyOOKYIO MEPCIEKTUBY
JUISL U3y4EHUs IIPABOBOM NPUPOABI MEP OXpaHbI
COLIMATIUCTUYECKHUX OOIIECTBEHHBIX OTHOIICHUN
[14, c. 73]. II.P.CTtaBuckuii yka3zajg Ha HEKOTO-
pBIe OTJIMYUTEIBHBIE YEPTHl ITUX JIByX KaTero-
puii [15, c. 97-98].

OpnHako Has0 UMETh B BUJY, YTO B TO BpeMs
€llle He CTOsUI BOIIPOC O camo3amure. Paznuune
MEX1y MEpaMH CaMO3alIUThl U MEPAMU OTBET-
CTBEHHOCTH COCTOMT, 10 HAIlEMy MHEHHIO, B
TOM, YTO MEpPbl OTBETCTBEHHOCTH MPUMEHSIOTCS
K BHHOBHBIM JIMI[aM, KOTOpBIE IOIMYCTWJIM Ha-
pylieHne cyObeKTUBHOIO MpaBa WK 3aKOHHOI'O
UHTEpeca ApPYroro juia. Mepsl camo3alluThl
MIPUMEHSIIOTCS B TEX CIy4asiX, KOrja Ha MepBbIi
IUTaH BBIJBUTAETCSl HEOOXOAMMOCTh BOCCTaHOB-
JIEHUsI HApYLIEHHOTO CyObEKTUBHOIO IpaBa pa-
OOTHMKOB WM TPECEUYEHUE NPOTUBONPABHBIX
NEHUCTBUN paboTomaTes.

Tak, mpu camo3zamure oTka3 pabOTHHKA OT
BBITTOJIHEHUS] CBOEH OOBIYHON TPYHOBON (PyHK-
LU HMMEET INPAMON LEIbI0 BOCCTAHOBIICHHE
HapylLIeHHOTo paboTojaresieM KOHKPETHOTO
CyOBEKTHBHOTO IpaBa. Mepbl OTBETCTBEHHOCTH
HarnpasJIeHBbl, IIPEXJIE BCEro, MPOTUB paboToNa-
tenst (HapymuTesns). OHU BBICTYNAIOT B Ka4eCT-
B€, €CJIM MOXKHO TaK CKa3aTb, «BTOPUYHOTO IIpa-
BOBOT'O pbIYaray (CBOEro pojia BTOPOM CTaIaHECH)
U SBISIIOTCSA, TaKUM OOpa3oM, CBOCOOpa3HOM
[IPaBOBOI TapaHTHUEW, €CJIM IEPBBIM IPABOBOU
MEXaHH3M 3allUThl 0 KaKOM-TMOO NpUYMHE
He cpabatbiBaet. T.e., Pyrumu cioBamH, Korja
MEpbI CaMO3aLUThl OKAXYTCsl He 3((EKTUBHbI-
MH, HE JIEHCTBYIOT Ha MPaBOHAPYILUTENS WIH
SIBIIIOTCS HEOCTAaTOUYHBIMM, TO HPHUMEHSIOTCS
Mepbl OTBETCTBEHHOCTH. Mepbl CcamMoO3alluThl
elle He MOPOXKIAIT IMPAaBOOXPAHUTEIbHBIX OT-
HOILICHUH, U, CTaNIO ObITh, HE MPECIEIYIOT LIEIH
npuBjeyeHus palorofaress K OTBETCTBEHHO-
CTH U NIPUMEHEHUs K HEMY NPaBOBBIX CAHKIIHM.
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Mepsb!l camo3alnuTel BO3AEHCTBYIOT ONPENEIIECH-
HbIM 00pa30M Ha paboToAATElNIs U OH BBIHYK/ECH
pearupoBarh Ha HUX, OJIHAKO OHU OTPaHUYUBA-
IOTCS JIMIIb TE€M, YTO paboTO/AaTeNh BBIHYXK/ICH
BOCCTAHOBHTbH HapyllIEHHOE CyObEKTUBHOE Ipa-
BO paOOTHHKA, HallpUMeEp, OTMETUTh CBOM He3a-
KOHHBIH IIPUKa3 UM YCTHOE PACIIOPSKEHUE.

B nannom ciywae paGoTHuk He oOnama-
€T CpeACTBAMU IPHUHYXACHUS, OH HE HAJENICH
BJIACTHBIMM  TOJIHOMOYMSIMM  KOMIIETEHTHBIX
OpraHOB M MOXKET TOJjaraTbCsl JUIIb Ha CBOU
coOCTBEeHHBIE CHIIBI U cpeacTBa. CoBepIIeHHOe
paGoronaresieM MPOTHUBONpPABHOE  JEHCTBHE
(«rpy0oe» uinm «rpyoeiiineey, Uin ke «C IBHBIM
HapyIICHUEM 3aKOHOJATEIbCTBa») — 3TO (PAKT,
KOTOPBIM MOXET KaK MOPOJUTh OXPAaHUTEIBHOE
[IPABOOTHOIIEHHE, TaK 1 BO MHOTOM 3aBUCHUT OT
BOJIM paboTHHKA. OTBETCTBEHHOCTh paboToaare-
JIS1 €11 TOJIBKO MPEATIONAracTCsl U MOKET HACTY-
IUTH IPU TOM YCIIOBUH, YTO paOOTHUK OOpaTUT-
Cs 3a 3alUTON B TOT WJIM MHOU KOMIIETCHTHBIN
rOCY/lapCTBEHHBIH MM OOLIECTBEHHBIH OpraH.
[IpaBoBast OTBETCTBEHHOCTh, KaK U3BECTHO, BO3-
HUKAaeT MoCJie YCTaHOBJICHUs (akTa MpaBoOHApY-
mieHusd. CormacHo ctr. 310 TK AP u c. 419 TK
P® nuna, BUHOBHBIE B HapyLIEHUU TPYAOBOTO
3aKOHOJATEIbCTBA U MHBIX HOPMAaTHUBHBIX IIpa-
BOBBIX aKTOB O TPYZAE, IPUBIEKAIOTCA K JUCIH-
IUIMHAPHOMU, TPa)KJaHCKO-IIPAaBOBOM, aIMUHHCT-
pPaTUBHOM U YTOJIOBHOM OTBETCTBEHHOCTH.

Ecnu B pe3ynprare Mep camO3alluThI IIpeciie-
JlyeTcsi, IIaBHbIM 00pa3oM, LIeJIb BOCCTAHOBUTH
WIN TIpecedb HapylIeHHe CYObEKTHBHBIX IPaB
paboTHHKA, TO MEPBI OTBETCTBEHHOCTH UMEIOT U
JpyTYIO LEJIb — HaKa3aHUe BUHOBHOIO U BOCCTa-
HOBJIEHHE OOIIECTBEHHOIO0 MNOpsiika (IIpaBoIio-
psaxa), 3akoHHOCTU. M B 3TOM cMbICie OTBETCT-
BEHHOCTb €CTh TOXE CPEICTBO CAMO3AIIUTHI, HO
CPE/ICTBO CaMO3allUThl BCETO OOLIECTBA.

OTtBeTcTBEHHOCTh paloTofarelsiss BO3MOYKHA
B paMKax, TaK Ha3blBa€MOIO, OXPaHWUTEIBHOIO

MPaBOOTHOIIEHUS. B pe3ysnbrare mpUMEHEHHBIX
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caHKIMK (B3bICKaHWH) paboTomarenb OO0sM3aH
npeTepreBarh HeONaronpusTHbIE TOCIEACTBHS,
pasnmuyHoro pona numeHus. OmHako pabOTHUK
MOXKET K 3TOMY OTHOCHTBLCS BIIOJHE WHIU(de-
PEHTHO WJIH TIOJTyYHTh OTPESIICHHOE MOPAIBbHOE
YIOBJIETBOPEHHE, 0COOEHHO B TEX CIIyyasix, KOra
€ro HapyIIeHHOE CYOBEKTUBHOE TMPaBO WM 3a-
KOHHBII UHTEPEC M0 KAKUM-THOO0 MTPUIMHAM OKa-
3aJI0Ch BCE )K€ HE BOCCTaHOBJICHHBIM. Mephbl OT-
BETCTBEHHOCTH (HaKa3aHue) padoTomaresnsi caMu
1o ceGe HE MOTYT MPHUBECTH K BOCCTAHOBJIICHUIO
CYOBEKTHBHOTO TpaBa pabOTHHKA, BOCCTAHOBIIE-
HUIO MTPEKHETO0 TIOJIOKESHUS PaOOTHHKA.

Bomnpoc 0 cooTHOLIEHHH Mep OTBETCTBEH-
HOCTH Pa0OTOAATEINsI 32 HApPYLICHHE TPYIOBBIX
nmpaB pabOTHUKOB M Mep, MPEIIPHHUMAESMBIX
pabOTHUKOM CaMOCTOSITENIFHO MIPHU CaMO3aIluTe,
a TaKXe BOIPOC O COOTHOIICHWH CaMO3aIUThI
C IIPYTHEMH CIIOCOOAMU 3aIUThI TPYAOBBIX MPaB
MOKa 4TO OCTAeTCsl Ha CTaaAuu pa3paboTKH, KO-
TOPBIN B OnmKaiiliiee BpeMs MPEICTOUT PEIIUTh
HayKe TPYIOBOTO ITpaBa.

Tak, k mpumepy, oTka3 pabOTHHKAa OT BBI-
MOJTHEHUS O00SI3aHHOCTH IpECleNyeT OAHY Leb
— BOCCTaHOBJIEHHE HE3aKOHHO HapYyILIEHHOI'o pa-
6oronareneM CyOBEKTUBHOIO MpaBa MM 3aKOH-
Horo uHtepeca. Ho Xxopoiro u3BecTHO, 4TO Ta-
KH€ BHJIbl FOPUINYECKON OTBETCTBEHHOCTH, KaK
MMYIIECTBEHHAsl OTBETCTBEHHOCTb B Ipa)<JaH-
CKOM IIpaB€ U MaTepHasibHasi OTBETCTBEHHOCTD B
TPYAOBOM IIPaBe, BBIIOIHAIOT KOMIIEHCATOPHO-
BOCCTAHOBMTEIbHYIO (B TIPa)XIaHCKOM IIpaBe)
WIA BO3MECTUTENbHYIO (KOMIIEHCAIIMOHHYIO)
(GYHKIMIO B TPYIOBOM IIpaBe.

TaxkoBbl HEKOTOpPbIE, HA HAIll B3IV, COBpE-
MEHHbIE MPOOJIEMbl caMO3aIlUThl pabOTHUKA U
OTBETCTBEHHOCTH paloTonaTenss Kak CIoCOObI
(opmbr) 3ammTel TpyHAOBBIX mpaB. IIpencras-
JsIeTcs, 4TO y4eT MpeagaraeMbIX MpeIoKeHUH
MOr Obl CHOCOOCTBOBAThH JAaJIbHEHIIEMY YKpe-
IUICHUIO TapaHTUH oOecrieueHus mpaB u cBo0O
rpaxkJlaHMHa B cepe TPYAOBbIX OTHOIIECHUI.
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AZORBAYCAN RESPUBLIKASI VO RUSiYA FEDERASIYASININ QANUNVERICILiYi UZRO iSCININ
OZUMUDAFIiOSIi VO ISOGOTURONIN MOSULIYYOTI 9MOK HUQUQLARININ MUDAFI9SININ
USULLARI (FORMALARI) KiMi: MUQAYiSOLI TOHLIL

XULASO

Mogqalods Azorbaycan Respublikasinin vo Rusiya Federasiyasinin ganunvericiliyi osasinda is¢inin 6ziimiidafiosi
va igagotiironin mosuliyyati amak hiiquqlariin miidafissinin tisullart (formalart) kimi masalalar tadqiq edilorak geyd
olunur ki, Rusiya Federasiyasmin ©mok Macallesindan forqli olaraq, Azarbaycan Respublikasinin ©mok Macallasinda
is¢ilorin amok hiiquglarinin 6ziimiidafiosino xiisusi norma hosr olunmamigdir. Bu, Azorbaycan Respublikasinin Omok
Macallosinds bosluq kimi qiymotlondirilir. Oziimiidafia, o ciimloden is¢ilorin amok hiiquqlarinin éziimiidafiosi iizro elmi
va tadris adabiyyatlarinda moveud olan fikirlor aragdirilaraq gostarilir ki, ig¢ilorin amak hiiquqlarinin 6ziimiidafiosi yalniz
is¢inin amok vozifolorini yerina yetirmokdon qanunauygun imtinasi deyil, ham do digar faktiki harokatlari nozards tutur.
Mogqaloads eyni zamanda ig¢ilorin amok hiiquqglarinin pozulmasina gors isogdtiironin masuliyyat tadbirlori ilo 6ziimiidafio
todbirlorinin nisbati mosalalori arasdirilir.
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EMPLOYEE’S SELF-PROTECTION AND EMPLOYER’S RESPONSIBILITY AS ONE OF THE WAYS
(FORMS) OF PROTECTION OF LABOR RIGHTS ACCORDING TO THE LEGISLATION
OF AZERBAIJAN REPUBLIC AND RUSSIAN FEDERATION: COMPARATIVE ANALYSES

SUMMARY

The article deals with the issues related to employee’s self-protection and employer’s responsibility as one of the
ways (forms) of protection of labor rights according to the legislation of the Republic of Azerbaijan and the Russian Fe-
deration, also is underlined that in contrast to the legislation of Labor Code of the Russian Federation, the Labor Code of
the Republic of Azerbaijan does not contain a special norm, dedicated to the employee’s self-protection, According to the
analyses of approaches in scientific and academic literature about self-protection as well as employee’s self-protection,
it is stated that employee’s self-protection does not cover only refusal for not fulfillment of labor duties by employer but
also implementation of other actions.

Also under study are the issues related to correlation between measures of employer’s responsibility and self-prote-
ction measures.
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Okborli Ulkar Asif qiz,

BDU-nun ©mak va ekologiya hiiququ kafedrasinin miisllimi, hiiquq tizra falsafs doktoru

UOT 34:349

OMOK HUQUQ MUNASIBOTLORININ
MOZMUNU

Acar sozlar: hiiqug miinasibatlari, amak hiiqug
miinasibatlori, subyektiv hiiquq, hiiquqi vazifa.

Knrwouesvie cnosa: npasoomuouwienus, mpy-
008ble NPABOOMHOULEHUS, CYObEKMUBHOE NPAso,
npasoeas 00s3aHHOCMb.

Keywords: legal relations, labor relations,
subjective law, legal obligation.

iiquq elmi hiiquq miinasibatlorinin

mozmunu vo formasi anlayislarina va-
hid yanasma isloyib hazirlamamigdir. Miixtolif,
bazon bir-birino oks fikirlor sdylonilir. Masalon,
subyektlorin hiiquq va vozifalorini bazi muslliflor
hiiquq miinasibotlorinin formast kimi, digor
miialliflor iso hiiquq miinasibatlorinin mazmunu
kimi nozordon kegirirlor. Yalniz maddi, yaxud
yalniz hiiqugi mozmunun vo ya eyni vaxtda
onlarin har ikisinin mévcudlugu taninir, faktiki
miinasibat hiiquq miinasibatinin mozmunu hesab
olunur vo s.

Istor iimumi hiiquq nazariyyasinda (Y.1.Qrev-
tsov, R.0.Xalfina, L.S.Yavi¢ va b.), istorso do
omok hiiququ elminds (S.A.Ivanov, R.Z.Livsits,
A.B.Nazarov, V.I.Popov, A.l.Protsevski vo b.)
belo bir fikir genis yayilmisdir ki, hiiquq miina-
sibatlorinin mozmununu onlarin subyektlorinin
davranigi (fealiyyati) toskil edir.

Belo yanagmanin diizgiinliiyii siibho dogur-
mur. Mdvcud olduglart biitiin dovr arzindo vo
ya miioyyon inkisaf morholosindo subyektlorin
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hiiquq va vazifalarlo bagl davranisinin mévcud
olmadig1 xeyli slagolor movcuddur. Bozon hotta
torof hiiquq miinasibaotinin yarandigini bilmir.
Omok hiiquq miinasibotlorinin xarakteristika-
sinda ¢ox vaxt gostarilir ki, onlarin mozmununu
omoyin 0Ozii, omok foaliyyoti toskil edir. La-
kin igogoétiiron ilo usaga qullugla olagodar {i¢
il arzinds qismon 6donisli mozuniyystdo olan
gadin arasinda amok faaliyystinin olmamasina
baxmayaraq amak miinasibatlori mévcuddur.
Lakin davramis yoxdursa, demoali, hiiquq
miinasibatinin mozmunu da yoxdur, yalniz onun
formasi (hiiquq vo vozifo) mdévcuddur. Forma
iso mozmunsuz moévcud ola bilmoz. Demsali,
belo hallarda hiiquq miinasibatlorinin mozmunu
qisminds davranis deyil, basqa amil ¢ixis edir.
Daha sonra, davranis mozmun, hiiquq vo
vaozifolor iso forma hesab olunduqda, belo ¢ixir
ki, insanlarin faktiki davranigi hiiquq normasi ilo
tosbit olunmus hiiquq vo vozifoloro miinasibatdo
miioyyonedicidir. Belo nisbati, ¢otin ki, hoqiqi
voziyyato miivafiq hesab etmok miimkiin olsun.
Davranig1 hiiquq miinasibatlorinin mozmunu
qisminda gabul edorkaen, labiid suratde onu hom
ds hiiququn mozmunu qisminda gabul etmak la-
zimdir, ¢iinki mohz davranis hiiquqla, eloco do
hiiquqi listqurumun tigiincii hissosinin — hiiquqi
tosisatlarin mozmunu ilo tonzimlonir, onlarin
foaliyyoti insanlarin faaliyyotinin naticosidir,
onun hiiquqi tonzimlonmaosi iso burada hoyata
kegirilir. O halda hiiquqi iistqurumun (bazis-iis-
tqurum nisbatindo) mozmununu artiq maddi ic-
timai miinasibatlor sistemi deyil, insanlarin iqti-
sadi bazis yerini tutacaq faktiki davranisi togkil
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edoacakdir.

Nisbaton miistoqil tozahiir gisminds nazardon
kegirilon hiiquqi tozahiiriin mezmunu hiiquqi ol-
malidir. Hiiquq miinasibati subyektlorinin hiiquq
vo vozifolori vo ya onlarin bir-birino nisbaton
hiiquqgi voziyyoti mohz belo mozmun qisminds
cixis edir.

Istonilon hiiquq miinasibatlorinin mozmunu-
nu bu miinasibatlorin istirak¢ilarinin subyektiv
hiiquqlar1 vo hiiquqi vozifalori togkil edir.

Omok hiiquq miinasibatinin  mozmununu
onun taraflorinin (is¢i vo igagodtiiranin) subyektiv
omok hiiquqglar1 vo hiiquqi vozifolari togkil edir.

Subyektiv hiiqug, o ciimlodon subyektiv
omok hiiququ nadir? «Hiiquq nazoriyyasino dair
izahl1 ligot»do deyilir ki, subyektiv hiiquq icazo-
li, yol verilon davranisin novi vo dlgiistidiir [4,
s. 90].

«Hiiquq nozoriyyosi» dorsliyindo gostorilir
ki, subyektiv hiiquq qanunla tomin olunan saxsin
davraniginin imkan ol¢iistidiir [3, s. 254].

Subyektiv hiiquq hor hansi soxsin miimkiin
ola bilon davranisinin dovlst torofindon miioyyon
edilon vo tomin olunan o6l¢iisii olub, miioyyon
harokatlori etmokdon vo digor soxsdon miioyyon
harakatlari yerins yetirmayi, yaxud onlar1 etmok-
don ¢okinmoyi tolob etmokdon ibaratdir [4, s. 90].

Omoak hiiquq elmi is¢ilorin subyektiv hiiqug-
larmim bir neco torifini ifado etmisdir. Umumi
hiiquq nazoriyyasinds oldugu kimi, omak hii-
quq elminds do subyektiv hiiququn miioyyon
edilmasing birmonali yanagma yoxdur. B.K.Be-
qicev gostarirdi ki, subyektiv omoak hiiququ «hii-
quga malik soxsin miimkiin davraniginin névii
vo Olglsiidiir. Bu név vo 6l¢li 6ziinlin hiiquqi
ifadosini asagidaki imkanlarda tapir:

a) hiilquga malik soxsin 6zii torafindon miioy-
yon foal horokotin hoyata kegirilmosi;

b) vozifoyo malik soxsdon konkret haro-
kotlorin hoyata kecirilmosini, yaxud onlardan
¢okinmoni tolob etmoy [6, s. 118].

[.K.Dmitriyeva iscilorin subyektiv hiiququ-
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nun yetorinca dolgun torifini toklif etmisdir:
«Subyektiv hiiquq dedikds, hiiquga malik soxsin
(emok hiiquq miinasibatinin subyektlorindon bi-
rinin) vozifoys malik digor subyektdon miioyyon
horokotlorin  hoyata keg¢irilmasini  (miioyyon
davranis) tolob etmoklo bagli gqanunla miidafio
olunan imkani (hiiquqi 6l¢ii) basa diisiiliir [5, s.
105].

M.F.Moalikovanin fikrinco, hiiquqi vezifs
dovlat torafindon miisyyon edilon lazimi davra-
nis Ol¢iisii olub, miioyyon horokotlori etmok vo
ya onlar1 etmokdon ¢okinmokdon ibaratdir [3, s.
255]. Subyektiv hiiquglar dovlet macburetmosi
vo hiiquqi sanksiyalarin totbiqi imkaninin
baglandigr hiiquqi veozifalor olmadan mov-
cud ola bilmoz. Subyektiv hiiquglarin hiiquqi
vazifolordon forqi bundan ibarotdir ki, subyek-
tiv hiiquglarin realizosindon imtina etmok olar,
hiiquqi vozifolordon iso imtina etmok olmaz.
Omok hiiquq miinasibatin istirak¢isinin subyek-
tiv hiiquqi vezifosi vozifoys malik soxsin lazi-
mi davranisiin hiiquqi ol¢iisiidiir, basqa so6zlo,
subyektiv vazifa subyektiv hiiquqa uygun lazimi
davranisdan ibaratdir.

Iscilorin subyektiv hiiquqlar1 asagidaki ola-
motlorlo xarakterizo olunur:

Birincisi, onlar har bir subyektiv hiiquq (AR
hiiquq sisteminin hor hansi sahasinin subyektiv
hiiququ) kimi miirokkob kateqoriyalara aiddir.

Ikincisi, onlar homiso omok hiiquq miinasi-
batinin digor torafinin vazifasi ilo baghdir, yani
iddia xassasino malikdir.

Uciinciisii, onlar homiso konkretlosdiril-
migdir, yoni sirf soxsi xarakter dasiyir.

Dordiinciisli, onlar isgilorin omoyinin tam
miistoqil xarakter dagimamasina, asili omok ol-
masina baxmayaraq, iscilor torofindon realizo
olunarkon nisbi azadliga malikdir [2, s. 188-189].

M.F.Malikova geyd edir ki, konkret hiiquq
miinasibatlorinds subyektiv hiiquqlar vo hiiquqi
vozifalor garsiligl slagods olur. Bu onda ifado
olunur ki, hiiquq miinasibatlorindo subyektiv
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hiiququn olmasi hiiquqi vozifonin do olmasi-
n1 nozordo tutur. Bundan basqa, hiiquq miina-
sibotlorindo bir soxsin davranigi digor soxsin
toloblorino uygun olmalidir, yoni hiiquqi vozifalor
dastyan soxs mohz solahiyyotli soxsin ondan
tolob etdiyi horakatlori yerino yetirmays borclu-
dur. Bu monada hiiquq miinasibatlorinin istirak-
cilar1 bir-biri ilo qarsiliqlt hiiquq va vazifolorls
olagalidirlar [3, s. 255].

Omok hiiquq miinasibatinin mozmununu tog-
kil edon subyektiv omok hiiquq vo vozifolor qar-
siligh xarakter dasiyir. Yoni is¢inin hiiququna
1gogOtlironin onun realizosi lizro miivafiq vozifasi
uygun golir. Oksing, amok miinasibatlorinds iso-
gdbtlironin hiiququna is¢inin isogdtiironin gqanuni
gostariglorinin (serancamlarinin) yerino yetiril-
masi iizra vazifasi uygun golir.

Omok miiqavilasi lizrs is¢inin osas hiiquglari
AR OM-in 9-cu maddosinda tasbit olunmusdur.

Omok miiqavilasi lizro is¢inin agagidaki osas
hiiquqlar1 vardir:

a) sorbost surotdo ixtisasina, sonating, peso-
sind uygun amak faaliyyoti novil vo i yeri sego-
rok omok miigavilosi baglamagq;

b) omok miigavilasinin gartlorini doyisdirmok
va ya onu lagv etmak liciin igogdtiirona miiraciot
etmok;

¢) is vaxtinda vo ya is vaxtindan sonra qa-
zanc aldo etmok magsadi ilo qanunvericilikls qa-
dagan edilmoyon, habelo omok miiqavilosi {izro
toraflorin 6hdsliklorine xalal gatirmoyon foaliy-
yatlo moasgul olmag;

¢) hayatinin, saglamliginin vo amayinin mii-
hafizosini tomin edon omok soraitindo ¢alismagq,
habels bels soraitin yaradilmasini tolob etmok;

d) ganunvericiliklo miioyyon edilmis mini-
mum mablogdon asagi olmayan omoak haqq: al-
maq;

e) is vaxtindan artiq vaxtda iso calb olun-
dugda slave omok haqqumi almaq ve ya onun
verilmasini tolob etmok;

9) omok miiqavilssi ilo miioyyon edilmis omok
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funksiyasina daxil olmayan islori, xidmatlori
yerino yetirmokdon imtina etmok, belo islori,
xidmeatlori icra etdikds iso miivafiq olavo omok
haqqinin verilmasini tolob etmak;

f) monzil soraitinin, ailo iizvlorinin sosial-
moisot goraitinin yaxsilagdirilmasi ligiin isogdtii-
rondon miivafiq sosial yardimlar almagq;

g) qanunvericiliklo miisyyan olunmus is vax-
tinda ¢aligmagq;

g) miivafiq pesolor (vazifslor), istehsalat-
lar iizra is yerlorindo ganunvericiliklo miioyyon
olunmus qisaldilmis is vaxtinda ¢alismagq;

h) qanunvericiliklo miisyyan olunmus hofto-
lorarasi istirahot giinlorindon istifado etmok;

x) hor il bu Macallads nazords tutulmus mi-
nimum miiddotdon az olmayan 0Odonisli osas
mozuniyyotdon vo miivafiq hallarda slava, sosi-
al, 6danissiz, tohsil mazuniyyetlorindan istifade
etmok;

1) peso hazirligint artirmagq, yeni ixtisasa yi-
yalonmak va ixtisasini artirmagq;

1) omok funksiyasiin yerino yetirilmosi za-
mani1 omlakina va sohhatino doyon ziyanin 6do-
nilmasini talob etmok;

j) isogotiiron torofindon qanunvericiliklo
miloyyon olunmus qaydada macburi sosial si-
gorta vo istehsalatda bodboxt hadisolor vo peso
xostoliklori naticasinds peso amok qabiliyyatinin
itirilmoasi hallarindan icbari sigorta olunmagq,
habelo hor hans1 bagqa név sigorta qaydalarindan
istifado etmok;

k) ganunvericiliklo miioyyon olunmus qay-
dada homkarlar ittifaqlarinin, ictimai birliklorin
iizvii olmagq, habelo bu togkilatlarin vo ya omok
kollektivinin kegirdiyi totillords, mitinglorda,
toplantilarda vo ganunvericiliklo gadagan olun-
mayan digor kiitlovi todbirlords istirak etmok;

q) amak hiiquglarinin miidafiasi {i¢iin moh-
komaoyo miiraciot etmok vo hiiquqi miidafis olun-
magq;

1) sosial miidafis iizro miiavinatlordon va gii-
zostlordon, sosial sigorta hiiququndan istifado
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etmok;

m) issizliya goro qanunvericiliklo miioyyan
olunmug dévlot tominatin1 almag;

n) is yeri, vozifosi (pesosi), ayliq oamok
haqq1 vo amok miinasibatlori ilo bagl digar mo-
lumatlar barods igogétiirondon miivafiq arayis-
lar almag;

o) elektron informasiya sistemindon onunla
bagli geydiyyata alinmis amok miiqavilesi bil-
dirisinin molumatlarini, habels is yerindon elek-
tron qaydada arayisi real vaxt rejimindo oldo
etmok [1, s. 30].

AR ©M-in 12-ci maddasinin ikinci hissosing
miivafiqolaraq, is¢ilorin hiiquqlarini pozan, omak
miiqaviloasi lizro 6z 6hdoliklorini yerino yetirmo-
yon, 15 yasina catmamis soxslori iso gotiiron,
usaqlari onlarin hoyatina, saglamligina vo ya
monaviyyatina tohliiko torodo bilon faaliyyoto
calb edan, habela bu Macallonin talabloring amal
etmayaon igogdtliron qanunvericiliklo miioyyon
olunmus qaydada miivafiqg moasuliyyato calb edi-
lir [1, s. 32].

Iscinin subyektiv amok hiiquqlarina isogotii-
ronin miivafiq hiiquqi vozifalori uygun golmalidir.
Bu baximdan AR OM-in 12-ci maddasinin birin-
ci hissasina asason, amok miinasibatlori sahasin-
do isogotiironin osas vozifolori asagidakilardir:

a) omok miigavilasinin sortlorino vo onlarda
nazarda tutulan 6hdsliklora amal etmok;

b) bu Macallonin vo amok ganunvericiliyino
dair digor normativ hiiquqi aktlarin toloblorini
yering yetirmak;

¢) omok miiqavilalorini bu Macollado nazords
tutulmus osaslarla vo qaydada pozmagq;

¢) kollektiv miigavilolorin, sazislorin sortlo-
ring, onlarda nozords tutulmus 6hdoliklora amol
etmok;

d) fordi, kollektiv omok miibahisolori {izro
mohkoma gorarlarini (qatnamalorini) yerina ye-
tirmoak;

e) iscilorin orizo vo sikayatlorine ganunveri-
cilikdo nazords tutulmus miiddotdo vo qaydada
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baxmaq;

9) iscilorin amok, maddi, sosial-moisot go-
raitinin, onlarin ailasinin rifah halinin yaxsilas-
dirilmasi liglin miiossisonin 9sasnamosind (ni-
zamnamosing), kollektiv miigaviloys miivafiq
olaraq zoruri tadbirlor gérmak;

f) iso gobul, isdo iroli ¢okilmok, peso ha-
zirhgmi artirmaq, yeni ixtisasa yiyslonmok va
ixtisasin1 artirmaq zamani, isin keyfiyyatini
qiymatlondirarkaen, isdon azad edorkon cinsindon
asilt olmayaraq is¢ilora eyni yanasmaq v bara-
bar imkanlar yaratmag;

g) cinsindon asili olmayaraq eyni islo
mosgul olan is¢ilora eyni is soraitini yaratmag,
eyni pozuntuya goro is¢ilora forqgli intizam
tonbehi todbirini totbiq etmomak, cinsi mon-
subiyyoto goro ayri-seckiliyin vo seksual qis-
namanin garsisini almaq li¢lin lazimi todbirlor
gérmok;

g) usaqlari onlarin hayatina, saglamligina vo
ya manaviyyatina tohliike térados bilon foaliyyato
calb etmomok;

h) omok miiqavilesi bildirigini elektron infor-
masiya sistemino giiclondirilmis elektron imza
vasitasi ilo daxil etmok (bu Macallonin 7-ci mad-
dosinin 2-1-ci vo 2-2-ci hissalari ilo miioyyan
edilmis hallar istisna olmaqla);

x) bu Macalls ilo is¢iya ddonilon biitiin 6do-
niglorin “Nagdsiz hesablagsmalar haqqinda”
Azorbaycan Respublikasinin Qanununa uygun
olaraq 6donilmosini tomin etmok;

1) “Masgulluq haqqinda” Azorbaycan Res-
publikasinin Qanununda nazords tutulan vozifo-
lorin hoyata kegirilmasini tomin etmok;

1) «Olilliyi olan soxslorin hiiquqglar1 haqqin-
da» Azorbaycan Respublikasinin Qanununa uy-
gun olaraq olilliy1 olan soxslorin digor soxslorlo
barabar soviyyads omok faaliyyati ilo mosgul ol-
masini tomin etmak [1, s. 32-33].

AR ©OM-in 11-ci maddssinin birinci hisso-

sind asasan, amok miinasibatlori sahasinds iso-
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gotiironin agagidaki asas hiiquqlari vardir:

a) bu Maocollo ilo miioyyan edilmis qaydada
iscilorlo omok miiqavilolori baglamaq, onlarin
sortlorini doyisdirmok;

b) bu Macalls ilo miioyyon edilmis qaydada
va asaslarla amok miigavilalorini logv etmak;

¢) iscilordon omok miiqavilosi ilo miioyyon
edilmis sortlorin, 6hdoliklorin vaxtinda vo key-
fiyyatla yerina yetirilmasini tolob etmak;

¢)isglizarkeyfiyyatino, amoyininnaticalarins,
pesokarliq saviyyasine uygun olaraq is¢ini mii-
vafiq vozifolora (pesolora) irali ¢okmoak;

d) iscilor omok miiqavilosinin sortlorini,
miuossisadaxili intizam qaydalarin1 pozduqda
qanunvericiliklo miisyyon olunmus gaydada on-
lar1 intizam mosuliyyatino calb etmok;

e) iscilorin ona vo ya miilkiyyatciyo vurdugu
maddi ziyanin 6donilmasi iigilin qanunvericiliyo
miivafiq todbirlor gérmok;

9) bu Macallonin vo digor normativ hiiquqi
aktlarin toloblorino amal etmoklo amok sora-
itinin gortlorini doyisdirmok vo ya is¢ilorin sa-
yini ixtisar etmok, statlari, struktur bélmolori
logv etmak;

f) amok kollektivi ilo vo ya homkarlar itti-
faqlart toskilati ilo kollektiv miiqavilo bagla-
maq vo bu miiqavilo lizro 6hdsliklorin yerino
yetirilmasino nozarat etmok;

g) amak miiqavilesi baglayarken bu Macallo
ilo miiayyon edilmis qaydada vo miiddato sinaq
miiddatini miioyyon etmak [1, s. 31-32].

AR ©M-in 11-ci maddasinin ikinci hissasino
goro, igogotiironin bu maddads nozords tutulan
hiiquglarinin hoyata kecirilmasino, bu Macoal-
lonin 12-ci maddasi ilo vo digor normativ hii-
quqi aktlarla miisyyon edilmis vazifalorinin
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icra edilmasinag hor cilir miidaxilo vo manealor
edilmosi yolverilmozdir. Isogdtiironin bu sa-
hodo faaliyystine miidaxilo edorak onun qa-
nuni hiiquglarin1 pozan soxs qanunvericilikdo
nozordo tutulan gaydada miivafiq mosuliyyot
dastyrr [1, s. 32].

Isogotiiranin yuxarida geyd olunan hiiquqla-
rina miivafiq olaraq emok miiqavilasi iizrs is¢i-
nin osas vazifolori agagidakilardir:

a) omok miigavilosi ilo miioyyon edilmis
omok funksiyasini vicdanla yerina yetirmok;

b) omok intizamina vo miiossisodaxili inti-
zam qaydalarina amol etmok;

¢) omayin tohliikasizliyi normalarina omal
etmok;

¢) isogotiirons vurdugu maddi ziyana goro
mosuliyyat dasimag;

d) dovlet sirrini, habelo isogdtiironin kom-
mersiya sirrini miioyyon olunmus gaydada vo
sortlarlo gizli saxlamag;

e) is yoldaslarinin amok hiiquqglarini va qanu-
ni monafelorini pozmamag;

o) fordi, kollektiv omok miibahisalori {izro
mohkoma gorarlarini (gotnamalorini) yerino yetir-
moak;

f) amok ganunvericiliyinin toloblorine amaol
etmok [1, s. 30].

Hal-hazirda amak hiiquq miinasibatlori, fak-
tiki olaraq, bir torofdon iscilorla, digor torafdon,
1gogotiiron arasinda omoyin totbiqi ilo bagh bii-
tiin baslica olagolori ifado edir. ©Omok miina-
sibatlorinin toraflorinin bir-birino miivafiq ay-
ri-ayrt hiiquq ve vazifalori miixtolif xarakterli
elementar hiiquq miinasibatlorini togkil edir, la-
kin onlarin hamis1 vahid miirokkob omok hiiquq
miinasibatindon konarda mdvcud ola bilmoz [2,



QANUN 01 (327), 2022

s. 196].
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IMPABOBOE OIIPEJEJEHUE
3APABOTHOMU IIJIATBHI
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tisadi kateqoriya, hiiquqi kateqoriya.
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I I paBo paccMmarpuBaeT 3apaboTHYIO IUIa-
Ty Kak 3JIEMEHT TPYIOBOIO IpPaBOOT-

HoweHus. [IpaBoBOIl acmeKT Kareropuu «3apa-
00THas IUIaTa» OTpa)kaeT OAMH M3 OCHOBHBIX
MIPU3HAKOB TPYAOBBIX MPABOOTHOLIEHUA — MX
BO3ME3/IHOCTb.

PaccmarpuBasi 3apaboTHYIO IUIaTy Kak Ipa-
BOBYIO KaT€rOpHIO, CJIEIyEeT BBIICIUThH JBa ac-
nekta. Kak mpaBoBasi kareropusi, 3apa0oTHas
mjara, BO-IIEPBBIX, PACKPHIBAET KOHKPETHBIE
npaBa U 00S3aHHOCTU YYaCTHUKOB TPYIOBOTO
IIPaBOOTHOLIEHUSI TI0 MOBOLY orarsl Tpyna. C
3TOM TOYKH 3PEHMS OHA SIBIIAETCS, MPEXKIE BCe-
ro, OAHUM M3 CYIIECTBEHHBIX YCJIOBUU TpPYyIO-
Boro gorosopa (ct. 43 TK AP). Bo-BropsIx, 3a-
paboTHas 1ara SBIsIeTCsl HHCTUTYTOM OTpaciu
TPYZIOBOTO IpaBa, MPeJCTaBIsIs CO00N cucTtemy
IOpUAMYECKUX HOPM, PEryJMpYOLUX OTHOLIE-
HUs B chepe opraHuzaliyy OriaThl Tpyaa.
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B omnpenenenun 3apaboOTHOM IJIaThl KaK Tpa-
BOBOU KaTeropruu MnoA4CpKUBACTCA 3aBUCUMOCTDb
BO3HArpa)/IeHUs PaOOTHUKOB OT KOJIMYECTBA U
KauecTBa TpyJa, JUYHOTO BKJaja pabOTHHKA B
o0mue pe3ynbTarbl paboThl KOJUIEKTHBA. B TO
K€ BpeMs JJisi MPABOBOTO OMpENeTeHHsl 3apa-
OOTHOU TIaThl WMEET 3HAUYCHHE OOS3aHHOCTH
paboTomarens BBIJIAYUBATH PAOOTHHUKY BO3HA-
rpaxaeHue 3a ero TpyH, HajJuuue y paboTHHKA
CyOBEKTHBHOTO IpaBa Ha MOJyYeHHUE ITOTO BO3-
HArpaKJICHUSI W YCTAHOBJICHHWE 3apaHee HOPM
Tpyna, Tapu(HBIX CTABOK, CACIBHBIX PACIICHOK
U HNHBIX (i)aKTOpOB, C MMOMOLIBIO KOTOPBIX IOA-
CUUTBHIBACTCA CyMMa BO3HAIrpaKIACHUS. C yue-
TOM 3TOTO U c(OPMYITHPOBAHO MPABOBOE OIIpe-
JiefieHue 3apaboTHOM TUIATHI:

3apaboTHas 1UIaTa — 3TO BO3HATPAXKICHHE,
KoTopoe paboTonarenb O00s3aH BbBIIUIAYUBATH
paboTaIONMM Yy HETO M0 TPYIOBOMY JOTOBOPY
rpaKIaHaM [0 3apaHee YCTaHOBIEHHBIM pac-
[IEHKaM, YYUTHIBasi KOJIMYECTBO U KaueCTBO 3a-
TPA4€HHOIO Tpy[a, JUYHBIA BKJIAJ KaKJIO0TIO B
KOHEYHBIE Pe3yJbTaThl paOOTHI.

B camom obmiem acriekte 3apaboTHas Iuia-
Ta MOXET OBITh OTpE/IeIIeHa KaK BO3HATPaXKIe-
HUe, KOTopoe paboTronarens 00s3aH BBITLIAYH-
BaTh pa0OTHUKY 3a ero Tpyx. [Ipu 3ToM BaxkHO
YUYUTBIBaTh IMOHATHE 3apabOTHOM MJIaThl Kak
SKOHOMHYECKOW Kkareropuu. Ilpencramisior
WHTEpEC CICAYIOIIHE BBIBOIBI SKOHOMUYECKON
TEOpUH.



QANUN 01 (327), 2022

PaccmarpuBas 3apaOoTHYIO IJIaTy Kak FOpH-
JTUYECKYIO0 KaTeropuio, OONbIasi 4acTh YUEHBIX
paHee BBIIESUIM TpHU acriekra. Bo-nepBwix, 3a-
paboTHas TuIaTa BBICTYNAET KaK yCIOBHUE TPY-
JIOBOTO JIOTOBOPA, OTPEICIISIIONINE KOHKPETHBIC
mpaBa U 00SI3aHHOCTH €0 y4aCTHUKOB. Bo-BTO-
pBIX, 3apaboTHas IjIaTa — 3TO DJEMEHT TPYIO-
BOTO TIPaBOOTHOIIICHUS. B-TpeThux, 3apaboTHas
TJ1aTa sIBJISI€TCSI MHCTUTYTOM OTPACIIU TPYAOBOTO
rpaBa, MPeACTaBIAs COOOM CUCTEMY IOpUIUYE-
CKHUX HOPM, PETYIUPYIONIUX OTHOIICHUS B ce-
pe opraHuzanuu orarsl Tpyaa. B sTom npaso-
BOM HMHCTUTYTE HAXOJIUT BBIPAKCHHE MOJUTHKA
rocyaapcTBa W OOMIECTBA B OOJIACTH OIUIATHI
Tpyaa, 1 B 6osiee HIMPOKOM CMBICIIE — B 0071acTH
noxonoB Hacenenus. H.M. CanukoBa B CBSI3H C
pa3BUTHEM 3aKOHOAATENHCTBA HA COBPEMEHHOM
CTaJIUM MpeJjIaracT BhIACIUTH €IIe U YeTBEPThIN
acCreKT — 3apaboTHas TUIaTa Kak MEXOTPacIeBOU
MpaBOBOM UHCTUTYT [9, c. 34].

Ennnoro ompeneneHus 3apabOTHOM TIaThI
KaK MPaBOBOM KATETOpPHH B TPYJOBOM IIpaBe
0 cuX mop He cyumectByer. IIpu sTom pas-
HBIMU aBTOPAMHU BBIJACISAINUCH U BBIACISIOTCS
pa3Hble BUAOBBIE NMPU3HAKU. AHAJINU3 MpoOIeM
MPaBOBOTO PETYIUPOBAHUS 3apaOOTHOMN IIIATHI
MOKAa3bIBAET YTO, KAK IOPUANYECKAS KATETOPHUS
3apabOTHOM IJIaThl YYEHBIMU BBIJICISIOTCS OKO-
JO JEeCATH BUIOBBIX NpU3HAKOB. B kauecTse
OCHOBHBIX TPHU3HAKOB 3apa0OTHOM TUIaThl Kak
npaBoBoil kareropuu  P.3.JIuBmmi BbIaeNsII
ciaeayromue [5, c. 12-23]: 3T0 BO3Harpaxnue-
HHE TI0 KOJIMYECTBY M Ka4€CTBY TPYJa; 9TO BO3-
HarpaxxJeHue pabodynxX W CIyXalluxX: oIuiara
3aTpay€HHOro TpyAa COCTaBIseT CyTh 3apa-
OOTHOM TUIATHI; 3TO BO3HATPAXKICHHUE 3a TPYI
B TEUEHHE YCTAHOBICHHOTO BPEMEHH, TAKUM
o0pa3om, 3TO omjiaTa paboyero BPEMEHH; 3TO
BO3HArpakJeHUE 10 3apaHee yCTAaHOBJICHHBIM
HOpMaM U paclieHKaM.

PaccmoTpuM moapoOHO OTHOCHUTETBHO YacTO
oOparaemMbie U3 HUX.
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Bo-nepBbix, 3apaboTHas Iuiata — 3TO BO3-
Harpaxaenue. OJHAKO HE BCSKOE BO3HArpaxk-
JIeHUE 3a TpyA SBJIsETCS 3apabOTHOM IJIaToM.
Hanpumep, B Hacrosiiiee BpeMsi Bce OONBIIYIO
aKTyaJIbHOCTh MpUOOpeTaeT pasielieHue 3apa-
OO0THOM 1UIaThl PpAOOTHUKOB IO TPYAOBOMY JIOTO-
BOPY U IPEAIPUHUMATENIBCKOIO A0X0Ja, MOIy-
4aeMOr0 YaCTHBIMM COOCTBEHHMKAMH CPEJICTB
npou3BoAcTBa. Ecinu paccmarpuBarh TPyAOBbBIE
OTHOIIICHUSI KaK KYIUTIO-TIPOJAXy pPaOOTHUKOM
paboTonaTento cBoeil pabouel CUibl, TO 37eCh
MOJTY4aeTcsi, YTO OH TOKYTMaeT pabouyro Cuiy y
camoro cebs [8, c. 17].

He moryT paccmarpuBarbest B KadecTBe 3apa-
OOTHOI TIIATHI U IpyTHE TOXO/b HACEIECHUS, MO0-
Jy4aemble, K IPUMEPY, OT UCTIOIb30BaHUS CBOCH
CcOOCTBEHHOCTH (peHTa, JWBUJEHMIbI, IPOLEHT-
HBIH JIOXO/ ¥ T.JI.).

3apaboTHas miuaTa, Kak mpaBoBasi KaTeropus,
MpU3BaHa yCTAaHOBUTH U 3aKPEIUTH IpaBa U 00si-
3aHHOCTH, BO3HHMKAIOUIME MEXKIY CTOPOHAMHM
TPYIOBOTO MIPABOOTHOIICHHUS T10 OIUIaTe TPyAa.

A.E. TlamepcTHUK YTBEp)KIAeT 4TO, IOpH-
JU4ecKas NpPUPOAA U COAEp)KAaHUE BO3HArpa-
KJICHUS 32 TPYA MOTYT OBITh MOHSTHI JHILIb B
CBSI3M C IPUPOJON U COAEpkKAHUEM TPYILOBOIO
npaBooTHolienus [6, c. 131-132]. P.3.JluBmuu,
ONPEACIISIIONINI OCHOBOM CONIEpKaHUS TPY/0-
BbIX [IPAaBOOTHOLIEHUH TPYIOBYIO JIEATEIBHOCTh
pabourx M CIyXalluX OCyIIecTBIsieMas MU B
YUPEXKIECHUAX, PEANPUITUIX U OpraHU3alusX,
YKa3bIBAa€T YTO, UMEHHO 3TOT KPUTEPUH JIE€TIAET
HEOOXOAMMBIM OTJEIUTH 3apaOO0THYIO MIIATy OT
JIpyTrux GopM BO3HArpa)KAeHUs 3a TPy, CBOHCT-
BEHHBIX TI'PaXXJIaHCKUM U WHBIM IIPaBOOTHOLIE-
HusM [ 35, ¢. 15].

[Ipodeccop C.C.Anekcee, pa3aenss coaep-
JKaHUS TPYIOBOIO NMPAaBOOTHOILIEHUS HA IOPUIU-
YECKOE U MaTepuaIbHOE, YKa3bIBACT, YTO FOPUIH-
YECKOEe COJIepKaHue — 3Ta MpaBa U 00s13aHHOCTH
CyOBEKTOB, a MaTepHAIbHOE COJIepKAHUE CBsI3a-
HO ¢ uX (hakTH4ecKuM rnoseaeHueM [1, c. 112].
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Orcrona cnenyer uro, P.3.JIuBmmi nucan
TOJIBKO O MaTepuagbHOM cojepxaHuu. C 3Toi
TOYKHU 3pPEHHS, IO HAIIEeMy MHEHHIO, O] OIpe-
JICJIIEHUEM COJIepyKaHUsI TPYIAOBOIO MPaBOOTHO-
HICHUST IOPUINYECKH O0siee MPaBMWIbHBIM Oy/IeT
MOHMMATh MpaBa U OOSN3aHHOCTH CTOPOH TPY-
JIOBOTO JIOTOBOpA: pabOTHHUKA M paboTomaTeNs.
K.H.I'ycoB n B.H.TonkyHOBa OTMEYaroT, 4TO B
TPYIOBOM MPABOOTHOIIEHUH TpaBy pabOTHHKA
KOPPECTIOHIUPYET OOS3aHHOCTh padoTomaATENs,
a mpaBy paboronarens, B CBOIO O4epelb Koppe-
CIIOHAMPYET 00s13aHHOCTh paboTHUKa [3, c. 112-
113].

[TpaBoBO€ moHsTHE 3apabOTHOM IIIATHI JAHO
B Konsennu MOT Ne 95 «O6 oxpane 3apabot-
Hoit tatel» (1949 r.). B cratbe 1 KonBenuun
3aKpeIUIeHO, YTO TEPMHMH «3apaboTHas IjIaTa
03HAYaeT, He3aBUCHUMO OT Ha3BaHUs U METOIa HC-
YHCIICHUS, BCIKOE BOSHATPAXKICHUE HITH BCSIKHIMA
3apabOTOK, HCYUCIIIEMbIE B ICHbIaX U yCTAHAB-
JMBaeMble COIVAIICHUEM WM HAIMOHAJIbHBIM
3aKOHOJIATEIILCTBOM, KOTOPBIE, B CHITY TICHMEH-
HOTO WJIM YCTHOTO JJOTOBOPA O Haime, Mpeanpu-
HUMATeNb JOJDKEH YIUIAaTUTh TPYAAIIEMYCs 3a
TPy, KOTOPBIA JTHOO BBIMOIHEH, JTHOO TOIKEH
OBITH BBITIONHEH, WIH 32 YCIYTH, KOTOpPbIE TN00
OKa3aHbl, JTUOO0 JTOJIKHBI OBITH OKa3aHbI.

W3 sToro onpeneneHus MOHATHS 3apabOTHOM
IJIaThl MOXKHO BBIJICIUTD CIEIYIOIINE XapaKTep-
HbIE (KOHCTUTYTHUBHBIC) OCOOCHHOCTH:

— 9TO BO3HArpaxaeHue (3apaboTok) 3a TPy
1 3a paboTy, KOTOpas JOJKHA OBITH BBHITIOJIHEHA;

— pa3Mep | yCIIOBHSI BBITUIATHI BO3HATPaXK/Ie-
HUSl yCTAHABJIMBAIOTCS COMIAIIEHHEM CTOPOH
WJIM HallMOHAJIBHBIM 3aKOHO/IaTeNIbCTBOM;

— ob0s13aHHOCTH paboToxaarens (IpeanpUHu-
MareJis) o BBITUIATe BO3HATpaXxaeHus (3apadoT-
Ka) BO3HUKAIOT U3 MUCHMEHHOTO WJIM YCTHOTO
JIOTOBOpA O HaiiMe (TPyJ0BOTO JIOTOBOPA).

Urax, cormacuo KomBenmuu MOT Ne 95
«O06 oxpane 3apaboTHoM TIaTh (1949), 3apa-
0OTHas mjara JOJDKHA BBIIIAYMBATHCS B TIOJ-

69

HOM pa3Mepe U B cilyyae MpOCTOs MO BUHE pa-
ooronarels.

[lo HauMoHaNbHOMY TpPYIOBOMY 3aKOHOJa-
TEIbCTBY 3apab0THAs IJI1aTa — 3TO COBOKYITHOCTh
JTHEBHOM WJIM MECSYHOU CYMMBI, OTIAYMBAEMOM
paboTtonareneM B JIEHEKHOW WM HaTypaJbHOMN
¢dopme 3a BBIIOJIHEHHYIO PaOOTHHKOM pPabOTy
(OKa3aHHYIO YCIIYTY), ONPEACICHHYIO TPYIOBBIM
JIOTOBOPOM TSI BBITIOJIHEHUSI TPYIAOBOU (DYHK-
UM B TEUEHHE COOTBETCTBYIOIIETO pabovero
BPEMEHH, a TaK)Ke HaJ0aBOK, MPEMUN U JPYTHUX
BoitIar (craths 154 TK AP).

Kacasicb ompenenenus 3apaOOTHOM IJIaThl
(ommatsl Tpyna), coaepkamerocs B c¢r. 154 TK
AP, cnegyer OTMETUTh, YTO OHO HYXKIAETCS B
J0pabOTKe, MTOCKOIBKY B MOCIEIYIOMINX CTAThsIX
MOXKHO OOHApYXUTh (DaKTHUECKH JIBA 3HAUYCHUS
TepMUHA «3apaboTHOM miata». B cT. 172 «Cpok
BBITIJIATHI 3apa00THOM IIaThD», CT. 175 «Cnydan
JIOTTYCKaeMBIX yliepKaHUH U3 3apaO0THOM TIAThI
U MOPSI0K UX UCHONMHEHUs», CT. 177 «Cpenusis
3apaboTHasl IJIaTa U MOPSAJ0K €€ UCUUCICHUS» U
HEKOTOPBIX APYTUX pedb UACT O TOHUMAaHUU 3a-
pabOTHOM TIaThl KAK CyMMBbI JICHEKHBIX CPE/ICTB,
HAYMCJICHHBIX M BBIMJIAYMBAEMbIX paOOTHHUKY 3a
€ro paboTy B COOTBETCTBHHU C CUCTEMaMH OILIa-
ThI TPY/Ja, I€UCTBYIOLIMMH B OPTaHU3ALIUU.

Ho B psiae crareir Kogekca umeer mecto no-
HUMaHUe 3apab0THOM IUIaThl KaK YCJIOBHH OIla-
ThI TpyZa. ITO OTHOCHUTCS K CIEAYIOIIUM CTa-
ThM: 155 — MuHMMaNbHBIN pazmep 3apaboTHOM
wiarel; 159 — Omnara tpyna, npumeHsiemas B
0COOBIX YCIIOBUSIX, U PA3BUBAIOIINUX €€ CTaThIX:
160, 161, 162, 163, 164,B ctatbe 165 — Omiara
Tpyzna 3a padoTy, BHITIOJHEHHYIO B CBEPXYpOd-
Hoe Bpems u ap. [10].

K.H.I'ycoB ormMeuaer, 4To, ompenesnsas 3a-
paboTHYIO TIATy, 3aKOHOAATENh HE y4ded BCeX
MPU3HAKOB, IMO3BOJIAIOIIMX OTIPAHUYUTH 3a-
paboTHYIO IUIaTy OT OIUIaThl MO JAOrOBOpY I'pa-
JKJJAHCKO-TIPABOBOT'0 XapaKTepa, a TakKe UHOTO
JI0X0J1a, HE CBSI3aHHOTO C MPUMEHEHHEM HaeM-
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Horo Tpyaa. [TonsTre 3apaboTHOI TIaThl HE OT-
pakaeT TaKMX MPU3HAKOB, KaK 00yCIOBICHHOCTb
BBIIJIAThl HAJIMYMEM TPYIOBOTO JOrOBOPA; CHC-
TEMaTUYHOCTb BBIILIATHI; €70 FapaHTUPOBAHHBIIM
XapakTep, HaJIW4Yhe IPABOBOM OpraHM3allny,
KOTOpast peroaraeT oiaTy 1o 3apaHee ycra-
HOBJICHHBIM HOpPMaM M paciieHkam [2, ¢. 9].

3apaboTHasi Mara JOJKHA OIpPENesIThCs
KaK BO3HarpaxkJieHHe, CUCTEeMaTHYeCKU BbIILIA-
yuBaeMoe paboTHUKaM 3a paboTy, 00yCIIOBJICH-
HYIO TPYIOBBIM JIOTOBOPOM, C YY€TOM CIIOXK-
HOCTH, KOJIMYECTBA U KAyecTBa U YCIOBUU ee
BBITIOJTHEHHSI, pa3Mep KOTOPOTO OMpeAemseTcs
I10 3apaHee yCTaHOBJICHHBIM HOPMaM U paclieH-
KaM U He JIOJDKeH OBbITh HUKE MHHHUMAJIbHOTO
pasmMepa oruiatel Tpyzaa [7, c. 129-132]. Onpene-
JIeHHe 3apa0OTHOM IJaThl (OTUIATHI TPYJA) CBH-
JIETENLCTBYET, YTO B HEW BBIACISIOTCS TPH CO-
CTaBHBIX DJIEMEHTA!

1. OcHoBHas, ucuuciasiemas ¢ y4eToM KBa-
mudukanuu paboTHHUKA, CIIOKHOCTH €ro Tpyaa,
KauecTBa M KOJMUYECTBA, a TAK)KE yCIOBHH BBI-
MOJTHsIEMOi1 paboThI,

2. KommeHcanvoHHbIE BBIIIATHL C IIEJIBIO
BO3MEILECHHSI HEOIaronpusaTHOE BO3ICHCTBUE
BPEIHBIX U (WJIN) OMACHBIX MPOU3BOACTBEHHBIX

(GakTopoB, MPUPOJHBIX KIUMATHYECKUX YCIIO-
BUI;

3. CTUMyJIUpyIOIIKUE BBIMJIATHI: JTOIJIAThl U
Ha10aBKH, TPEMHH, BO3HATPAXK/ICHUE 10 UTOTAM
paboThI 3a TOJl U MHBIE BBITLJIATHI.

3apaboTHas IUIaTa CONEPIKUT CJEIyIOIIHNe
COCTaBHBIC YaCTU: MecCsvHas TapudHas cTaBka
(TOMKHOCTHOM OKJIad), HAagO0AaBKU U TPEMHUU
(1.3 c1.157 TK AP). Ilpu sTOM Kaxkaasi COCTaB-
nsonias 3apab0OTHOM TUIaThl UMEET OTPEIeTICH-
HBII CMBICITT ¥ 3HAYCHHE.

Konseniust MOT Ne 100 «O paBHOM BO3-
HArpaXICHUU MYXXUWH W KCHIIUH 32 TPYHA PaB-
HO# neHHOCTH» (1951 1) HWCTHONB3yeT MOHATHE
«TPyJl paBHOM LIEHHOCTHW», KOTOPOE, OYEBUIHO,
HIMpe 1O 3HAYCHUIO, YeM «PABHBIA TPyI» U Ha-
MPaBJIEHO HA TO, YTOOBI MPEAOTBPATUTH KOCBEH-
HbIE OTpaHUYEHHUs TPHUHIIMIIA PABEHCTBA BO3-
HArpakJIeHUs, BO3MOXKHOTO MpPH MPUMEHEHUU
MOHSTHUS «PAaBHOE BO3HATPAXKICHHE 3a PaBHBIN
TPYI».

[TonsTHE TPy paBHOM IIEHHOCTH HCIIOJNB3Y-
ercss 1 B MexayHapoaHOM HakTe 00 SKOHOMHU-
YECKHUX, COIMATIBHBIX U KYJBTYPHBIX MpaBax. Bo
BceoObeii nexnapanyu mpaB 4eI0BeKa UCTIONb-
3yeTcsl MOHATHE «PABHBIN TPYI».
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CINAYOT HUQUQU VO KRIMINOLOGIYA

Azorbaycan Milli Elmlor Akademiyas1 Hiiquq vo Insan Haqlar1 Institutunun

“Cinayat hiiququ va cinayat prosesi” sobasinin boyiik elmi is¢isi

UOT 34; 343.53; 343.532

UZANAN VO DAVAM EDON
CINAYOTLORIN ANLAYISI, TORODILMO
VAXTI iLO BAGLI PROBLEMLOR VO
ONLARIN HOLLINO DAIR

Acar sozlar: uzanan cinayatlor, davam edan
cinayatlar, cinayatin toradilma zamani, cinayatin
toradilma makani, ganunvericilik anlayisi, cina-
yat masuliyyati, ganunun tatbiqi, mahkama prak-
tikasi.

Knrouesvie cnosa: onaweecs npecmynienue,
npooondcaemoe npecmynieHue, 6pemMs cosep-
WleHUsL NPecmynieHus, Mecmo co8epuleHUs npe-
CMynJieHusl, NoHsmue 3aKOHOOAMeNbCmad, Yeo-
JIOBHASL OMBEMCMBEHHOCb, NPABO NPUMEHEH e,
CY0ebHas npaKkmuxa.

Keywords: continuing crimes, serial crimes,
time of the committed crime, place of the com-
mitted crime, concept of legislation, criminal li-
ability, law enforcement, judicial practice.

zanan vo davam edon cinayetlorin qa-
Ununvericilik anlayisinin verilmasi on azi

iki sobabdon zoruridir: 1) Azorbaycan Respub-
likas1 Cinayat Macollasinin (bundan sonra — AR
CM) Xiisusi hissosi ilo nozords tutulan mohz
hans1 cinayatlorin bu kateqoriyaya aid edildiyi-
ni miiayyon etmak; 2) bu cinayatlorin toradildiyi
zamanin vo mokanin miioyyonlosdirilmosi vo
totbig olunmali ganunun diizgiin se¢ilmasi vo
aidiyyat masalalorinin holl edilmesi. Bundan
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basqa, uzanan vo davam edan cinayatlorin ola-
matlorinin diizglin miisyyan edilmosi onlarin
tokrar toradilon cinayotlordon vo cinayatlorin
mocmusundan forqlondirilmasi, middstin keg-
masinin vo amnistiya aktinin totbiqi ilo bagl mo-
sololorin halli tigiin boyilik oshomiyyot kosb edir
[5, s. 60]. Qanunvericiliyin indiki voziyyatindo
bura formal sobab do slavo olunur: uzanan vo
davam edon cinayatlor termini Azorbaycan Res-
publikasi Cinayot-Prosessual Macallasindos (bun-
dan sonra — AR CPM) istifads olundugu iiciin,
AR CM-do onlarin ganunvericilik definisiyasi
miitloq olmalidir.

Azorbaycan Respublikast Prokurorlugunun
AR CM-in 75-ci maddosinin sorh edilmosi ila
bagli Konstitusiya Mohkomosino verdiyi sor-
guda geyd olunur ki, Cinayast-Prosessual Mo-
collonin 74.2-ci maddasinds uzanan vo davam
edon cinayatlora hansi cinayatlorin aid olmasi-
nin qanunvericilikdo doqiq gostorilmomasi,
miiddotin kegmosi ilo olagodar cinayot mosu-
liyyotindon azad etmonin homin cinayatlors tot-
biqina dair konkret normalarin miioyyan edilmo-
moasi tacriibado ¢oatinliklora sabab olur, habelos
ke¢mis SSRI Ali Mohkomosi Plenumunun
«Uzanan vo davam edon cinayatloro miiddotlorin
vo amnistiyanin totbiq edilmasi sortlori haqqin-
da» 4 mart 1929-cu il tarixli gerarinin totbiqi
tocriibado anlasilmazliq yaradir.
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Konstitusiya Mohkomaosi “Azorbaycan Res-
publikasinin  cinayat-prosessual  ganunveri-
ciliyindos oks olunan uzanan vo davam edon
cinayatlorlo bagli Azorbaycan Respublikast CM-
nin 75-ci maddosinin gorh olunmasina dair” 27
dekabr 2006-c1 il tarixli qorarinda gostormisdir
ki, kecmis SSRi Ali Mohkomosi Plenumunun
homin gorarinda verilon izahlar ovvolki CM-in
miiddoealari il bagli oldugundan va bu normalar-
dan ayriliqda totbiq edilo bilmoadiyindon, avvalki
CM-in qlivvadon diismosi ilo olagodar onun bozi
miiddealarmin totbiginin izah olunmasina dair
yuxarida gostorilon qorar da 6z ohomiyyatini
itirmisdir. Notico etibar1 ilo, Konstitusiya Moh-
komasi uzanan vo davam edon cinayatlorin an-
layisini, bu név cinayatlorin baslanmas1 vo sona
catmasi anlarmi miioyyanlosdiron miiddealarin
Cinayot Macollosino olavo edilmosini Azarbaycan
Respublikasinin Milli Maclisineg tévsiys etmisdir
[3]. Lakin gorarin verilmosindon 15 il kegmasino
baxmayaraq, bu tovsiyo Milli Maclis torafindon
nozoro alinmamigdir. Bundan basqa, AR Kons-
titusiya Mohkomosi SSRI Ali Mohkomosi Ple-
numunun homin qorariin oshomiyyatini itirdi-
yini bildirss do, torafimizdon nozordon kegirilon
bir ¢ox mohkoms islorinds halo do 1929-cu il
gorarina istinad edildiyi miisahido olunur. Misal:
Togsirlondirilon soxs O. 2012-ci ilin mart ayinda
Abseron rayonu, Hokmoali qosabesi Atyali ya-
sayls massivindo yerlogon, Daginmaz Omlakin
Dovlat Reyestrindon 21 aprel 2009-cu il tarixli
0030154 nomrali ¢ixarisa asason votondas A.-
nin miilkiyyatinds olan 0,10 ha torpaq sahasini
Ozbasina tutaraq, torpaq Tlzorinde gqanunla
miloyyan edilmis miilkiyyst hiiququnu pozmus,
2014-cii ilin may ayinda orada ev tikdirmis, yoni
zobt etdiyi torpaq sahosindon istifads etmayo
davam etmisdir. Abseron Rayon Mohkomasi
29 aprel 2015-ci il tarixli gorart ilo cinayat
mosuliyyating colb etmo miiddatinin basa catdi-
g1in1 9sas gotirorok cinayat isino xitam vermisdir.
Iso apellyasiya protesti asasinda baxan Sumqa-
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yit Apellyasiya mohkomasi homin qorart logv
edorak vo togsirlondirilon soxsi AR CM-in kéhno
redaksiyasi ilo mohkum edorok asas gotirmisdir
ki, torpaq sahasinin tutulmasi uzanan cinayatdir,
birinci instansiya mohkomaosi bu halda cinayot
ganunun normasini sohvan totbiq etmisdir. Moh-
komo 6z movqeyini asaslandirarkon, SSRI Ali
Mohkomasi Plenumunun 1929-cu il tarixli gora-
rina istinad etmisdir [7].

Qeyd edok ki, sabiqg SSRi Ali Mohkomasi
Plenumunun istinad olunan gorar1 bozi cina-
yatlorlo bagh cinayat toqibi miiddstinin miioy-
yonlogdirilmoasi vo amnistiya aktlarmin totbiqi
ilo bagl yaranan ¢otinliklori aradan galdirmaq
liciin verilmisdi vo faktiki olaraq, SSRI cinayat
ganunvericiliyindo uzanan vo davam edon ci-
nayatlorin anlayisinin olmamasindan irali go-
lon boslugu doldurmaga xidmot edirdi. Qorara
osason, ‘“‘uzanan cinayat miioyyon cinayat omo-
linin torkibinin fasilosiz hoyata kegirilmasi ilo
saciyyalondiyindon, onu togsirkarin {izorino ci-
nayat toqibi tohdidi ilo qoyulmus vazifolors fa-
silosiz amal olunmamasi ilo miisayiot olunan
harakat va ya harokatsizlik kimi miioyyon etmak
olar... Uzanan cinayatlorlo oxsarliq toskil edon
davam edon cinayatlar is9, eynicinsli cinayatkar
harokatlordon toskil olunmagqla, vahid moqgsado
yonalon vo macmu etibart ilo vahid cinayot togkil
edon amollordir” [18, s.477].

Uzanan cinayatlora verilon bu anlayis sovet
cinayat-hiiquq nozariyyosinda diskussiyalara
sabob olmus vo hazirda da RF CM-do uzanan
cinayatlorin ganunvericilik anlayisinin olmadi-
gina vo buna goro praktikada 1929-cu il tarix-
li Qorara istinad olunmasi iiziindon homin dis-
kussiyalar Rusiyali hiiqugsilinaslar torafindon
davam etmokdodir. Masolon, N.F.Murasov RF-
in qlivveds olan CM-inde Xiisusi Hissonin 50
maddosindo uzanan cinayot torkibinin miioyyon
olundugu halda, onlardan yalniz 17-sinin miiva-
fiq vazifalorin icra olunmamasi ilo bagli olmasi-
n1 geyd edir [15, 5.29-30].
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Bundan basga, uzanan cinayatlorin definisi-
yasinda homin slamotdon (vazifalors amal olun-
mamasi) istifado olunmasi bazi cinayatlorin
sohvon bu qrupa aid edilmosino sobob olur.
Oksor mislliflor uzanan cinayastlors misallardan
biri kimi, cozagokma yerindon qagma cinayatini
gostarirlor, halbuki bu omol nozori tosnifat {izro
birmomentli cinayatdir. Cozagokmo yerindon
qagan soxsin geri qayitmaq vozifasinden (me-
solon, ganunsuz saxlanan silahi tohvil vermok
vazifosi kimi) danigmaq diizgiin deyildir, ¢iinki
qanunvericilikda belo bir vazifo miioyyan edil-
momisdir. Onlar1 geri qaytarmaq vo cozalan-
dirmaq aidiyyaeti orqanlarin vozifosidir.

Qeyd edok ki, uzanan cinayatlorlo bag-
It ganunvericilik boslugunu aradan galdirmaq
liciin bir sira postsovet Olkolorinin yeni gabul
edilon cinayat qanunlarmma definitiv norma-
lar daxil edilmisdir. Masalon, Giirciistan CM-
nin 4-cii faslinde ayrica norma nozordes tutulur:
“bu Macollonin bir maddasi vo ya maddasinin
hissosi ilo nozordo tutulmus, horokot vo ya
harokatsizliklo torodilmoys baglanan vo sonra-
dan fasilosiz hoyata kecirilon cinayat uzanan
cinayotdir” [21]. Gorlindiiyli kimi, bu definisi-
yada vozifalarin fasilosiz icra olunmamasi deyil,
omolin Oziinilin fasilosiz hoyata kegirilmosindon
sohbot gedir ki, bu da SSRI Ali Mohkomosi Ple-
numunun 1929-cu il tarixli qerarinin yaratdig:
ziddiyyati aradan galdirr.

Digor 0lkolorin cinayot qanunlarinda uza-
nan cinayotlorin definitiv anlayiglari SSRI Ali
Mohkomasi Plenumunun geyd olunan qgorarinda
yol verilmis mibahisali moqami tokrarlayir.
Mosolon, Latviya CM-nin 23-cii maddasinin
4-cii hissosi uzanan cinaysti belo miioyyon
edir: “togsirkar soxsin {izorino cinayat toqibi
tohdidi ilo qoyulmus vozifolorin aramsiz yerino
yetirilmomosi ilo bagli olan cinayst omalinin
(horakat vo ya harokatsizliyin) fasilosiz hoyata
kecirilmosi uzanan cinayat omoli hesab olunur”
[22]. Ozbokistan CM-nin “Cinayatlorin ¢oxlu-
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gu” adlanan 32-ci maddesindo tokrar cinayatlori
uzanan cinayatlordon forqlondirmok ii¢iin daxil
edilmis norma da uzanan cinayatlori miioyyan
vozifolorin fasilosiz yerina yetirilmomasi ilo
olagolondirmisdir: «uzanan cinayot torkibinin
fasilosiz hoyata kecirilmasi ilo saciyyalonon
vazifolorin davamli olaraq yerino yetirilmomasi
tokrar cinayot sayillmir” [24]. Ukraynanin
qiivvads olan CM-nin 32-ci maddasi eyni iisul-
la, yoni, tokrar cinayetlori uzanan cinayastlordon
forglondirmak ti¢lin norma miisyyan edir. Homin
maddanin 2-ci bandina asasan, “vahid cinayatkar
gasdls ohato olunan iki vo ya daha ¢ox eynicinsli
omoaldon ibarat uzanan cinaystlorin téradilmosi
zamani bu maddonin birinci hissasi ilo nozords
tutulmus tokrarliq yaranmir” [23]. Hor¢ond, bu
norma uzanan v davam edon cinayatlorin anla-
yislarini qarisdirmisdir.

Birmomentli cinayotlordon forqgli olaraq,
uzanan vo ya davam edon cinayatlor siirokli pro-
sesdir. Uzanan vo davam edon cinayatlorin 6z
forqi iso bundan ibaratdir ki, birincilor miioyyon
harakat vo ya harokatsizliyin toradilmasi ilo bas-
lanmagqla aramsiz prosesa ¢evrilir, ikincilor isa,
eyni bir gosd obyektino yonolmis, hor hansi za-
man intervallari ilo bas veran eynicinsli (analoji)
omollorin tokrarlanmasi ilo sociyyolonan proses
yaradirlar. Masolon, ganunsuz olaraq odlu silah
saxlama (maddo 228) vo ya 6zgo miilkiyyotindo
olan torpagi Ozbasina tutma (maddo 188) mii-
vafiq olaraq silahin saxlanmasi ii¢iin oldo edil-
diyi vo ya torpagin tutulmasindan ibarot olan
harakatlo baglanilir, silahin saxlamada v ya tor-
pagin zabt altinda qaldig1 zaman arzinds aramsiz
ganunazidd proses yaradirlar. Belo cinayatlorin
hliquqi basa ¢atma ani: qanunazidd horokatlorin
toradilmasi, faktiki basa ¢atma ani iso gqanuna-
zidd amoala son qoyuldugu an hesab olunmalidir.

Uzanan cinayoti definisiya edorkon osas vo
yegana meyar, fikrimizco, fasilosizlik olmalidir.
Mosolon, saxlanilmasi cinayat-hiiquqi qaydada
gadagan edilmis predmetlori saxlama, yaxud
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maddi ohdoliklori yerino yetirmokdon davam-
I olarag boyun gacirma uzanan cinayatlora
aid oluna bilor. Bu halda sozii gedon vozifo ya
cinayot qanunu maddssinin dispozisiyasin-
dan irali golmoli (masalon, azadligdan mohrum
etmo noviindo coza ¢okmokdon boyun qagirma
—maddo 305), yaxud digor qanunvericilik aktin-
da gondorisli norma soklindo nozords tutulmus
olmalidir.

Umumiyyatlo, uzanan cinayatlori miivafiq
vozifolorin hoyata kecirilmomasine baglamaq
he¢ do biitiin uzanan cinayastlor iiclin kegorli
yanagsma deyil, ¢linki bu halda hor bir konk-
ret uzanan cinayot li¢lin mohz hansi ganuni
vazifodon sohbot getdiyini miisyyon etmok la-
zim golir. Fikrimizco, prof. F.Y.Somondorov
uzanan cinayotloro anlayis verorkon vozifoloro
omoal edilmomasi olamatino haqli olaraq istinad
etmomigdir. Misllif uzanan cinayatlors “soxsin
harokati, yaxud harakatsizliyi ils baslayan vo az-
¢ox muoyyon miiddotdo davam etdirilon konkret
cinayot” kimi anlay1s vermokla, belo cinayatlorin
soxsin ganunsuz harokots yol vermasi ilo, yaxud
da ganunla iizorino qoyulmus 6hdoliyi yerino
yetirmomasi ilo baslandigin1 vo bu andan baga
catmis cinayat torkibinin vo miivafiq olaraq basa
catmis omolo goro cinayot mosuliyyatinin yaran-
digini geyd edir [6, s. 395-396].

Omolin davam edon cinaysto aid edilmosi
liclin asagidaki kriteriyalar istifado olunur:
1) bir-birindon zaman etibari ilo ayrilsa da, eyni
ndvdon miistaqil cinayot omali olmasi; 2) biitiin
harakot aktlarinin vahid niyyatlo bagli olmala-
r1; 3) CM-in Xiisusi hissosinin eyni bir maddosi
ilo ohato olunmasi [6, s. 396]. Miiolliflordon
A.Oliyev bir cinayotkar mogsodin hoyata keci-
rilmasino yonaldilmis dofslorlo tokrar olunan
bir-birino oxsar, yaxud bir-birinin eyni olan
cinayat harakatlorinin téradilmasini davam edon
cinayot hesab edir [5, s. 60]. “Ogurluq, soygun-
culug vo quldurluga dair islor {izro mohkomo
tocriibasi haqqinda” Azorbaycan Respublikasi
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Ali Mohkomasi Plenumunun 3 mart 2005-ci il
tarixli qorarinda davam edon cinayatlorlo bagh
verilon izah da mahiyyot etibari ilo eyni kriteriya-
lara istinad edir. Qorara 9sason, “eyni monbadon
gotiirtilon, vahid gosdls ohato olunan, bir cinayot
harokatlorinin mocmusunu togkil edon, bir sira
oxsar cinayat horokatlorindon ibarat, davam edon
talama cinayaotini, tokrar torodilmis talamadan
forglondirmok lazimdir” [4].

Umuman, davam edon cinayatlorin miioyyon
edilmasi ilo bagh ciddi fikir ayriliglarinin ol-
madig1 gqeyd olunmalidir. Bununla belo, davam
edon cinayatin ayri-ayri epizodlarini ifads etmok

:9° 13

ticlin istifado olunan “eyni”, “eynicinsli” vo ya
“oxsar” sozlorinin nozords tutulan reallig1 adek-
vat surotdo ifado etmodiyini geyd etmoliyik.
Bozi mislliflor bu masalods “eynicinsli” (rusca:
toxaectBeHHocTh) mafthumunun faktiki deyil,
hiiquqi sociyyo dasidigini vurgulasa [17, s. 17]
da, hesab edirik ki, baxilan kontekstdo “analogi-
ya” mothumu semantik baximdan daha korrekt
sayila bilor. Yoni, davam edon cinayat epizodlari-
nin oxsar va ya eyni xarakterli olmasi deyil, ana-
logiya yaratmasi, fikrimizca, daha doqiq ifadadir.

Baxilan cinayatlordo cinayat ganunlarmin
zamana gora qiivvesi ilo bagli asas problem bu
cinayatlorin uzandigi vo ya davam etdiyi zaman
arzindo yeni cinayot ganunu gobul edilon hallarda
hans1 qanunun (avvalki va ya yeni) totbiq edilmali
olmasi ilo baglidir. Yeni qanunun yiingiillosdirici
oldugu hallarda yeni qanunun qiivvasinin geriya
samil edilmo prinsipi avtomatik olaraq hansi qa-
nunun se¢ilmali olma masalasini do hall edir. Yeni
ganunun agirlasdirict oldugu hallar iso masaloyo
forgli yanagmalar dogurur.

Sovet dovrii hiiquq adobiyyatlarinda cinayat
ganununun zamana goro qiivvasini todqiq etmis
muslliflorin okser gismi yeni qanunlarin agir-
lagdiric1 oldugu hallarda uzanan vo davam edon
cinayatlorin yeni ganunla tovsif edilmoli oldu-
gunu miidafio etmislor. Masolon, M.I.Blum vo
A.A.Tille geyd edirdilor ki, daha sort ganunun
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dorc edildiyi andan cinayatkar 6z foaliyyatino son
goya bilor; bunu etmirso, tam hocmdo mosuliyyat
dasimalidir [8, s. 40]. Y.M.Brayninin fikrinco,
cinayat mosuliyyatini giliclondiron yeni qanu-
nun gabul edilmasi cinayetkari 6z foaliyyatinden
cokindirmirsoe, bu, togsirkarin bdyiik ictimai
tohliikaliliyina dolalst edir [9, s. 134-135]. Lakin
istinad olunan miislliflor belo hallarda togsirkarin
boyltik ictimai tohliiksliliyinin mahz nads ifado
osaslandirmamiglar.  Cinayatloro
goro cozalar adoton o hallarda sortlosdirilir ki,

olundugunu

beloa cinayatlor genis yayilma tendensiyasina ma-
lik olur, yaxud yeni ictimai goraito uygun olaraq
hamin cinayatlorin daha yiiksak ictimai tohliiko
kasb etdiyi genastino golinir. Cinayatkarligin
moveudlugu, 6zliiylinds, cinayatkarligin dina-
mikasimi yiiksoldon faktordur. Digor sortlorin
sabit galmasi hallarinda bela, cinayatkarliq 6zii-
0zilinlii generasiya edon sosial tozahiirdiir, yoni,
istonilon sosial davranis akti kimi cinayatkarliq
da garsisinin laziminca alinmadigi hallarda
kiitlovilosmoys meyil gostorir. Mosuliyyati
giiclondiron yeni qanunlarin qobul edilmasi uza-
nan vo ya davam edon cinayotkarliqla masgul
olan soxslori 6z oamollorine son qoymaga vadar
etmirso, bu, onlarin basqa soxslor torofindon
eyni cinayatlorin toradilmasini stimullagdirmaga
davam etmosi demokdir. Masalon, avvalki daha
yumsaq ganunun qiivvado oldugu zaman 6zgo
miilkiyyaotindo olan torpaqglar1 zobt etmis vo yeni
agirlasdirict ganunun gobul edilmosino baxma-
yaraq zobt prosesini davam etdiron soxslor eyni
omolin bagqa soxslor torafindon do toradilmasing
stimul yaratmis olurlar.

Digor torofdon, eyni omoli forqli qanunla-
rin qiivvads oldugu zaman torotmis soxslorin
masuliyyat masalesinin forqli qaydada halli
vatondaslarin gqanun garsisinda baraboarlik prinsi-
pinin pozulmasina sabab olur. Masalan, 20 sent-
yabr2015-ciil tarixli ganunla 6zgo miilkiyyatindo
olan torpaq sahasinin ganunsuz tutulmasina goro
cinayot mosuliyyoti sortlogdirilmisdir. Homin
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ganunun qiivvoys minmasinadok bu amolo gors
coza “yliz manatdan bes yliz manatadok miqdar-
da corimo vo ya iki yliz saatadok ictimai iglor vo
ya bir ilodok miiddoto islah islori” oldugu hal-
da, yeni redaksiyada “sokkiz min manatdan on
min manatadok corimos va ya iki ilodok miiddoto
azadligdan mohrum etma” cozasi nozords tu-
tulur. Sual olunur: homin ganunun qiivvoyo
minmosinadok bu cinayati torotmi® vo yeni qanu-
nun qiivvoys minmosing baxmayaraq cinayotkar
omolindon ol ¢okmoyon soxslor eyni omoli
homin qanunun qiivvayes minmasindon sonra
torotmis soxslorlo miigayisodo hansi osaslarla
daha yiingiil coza almalidirlar? Goriindiiyi
kimi, s6hbat kifayot qodor ciddi coza forqindon
gedir vo yuxarida geyd olundugu kimi, birinci
qisim soxslorin daha ciddi mosuliyyat norma-
simin qiivvaye minmosine rogmen cinayatkar
foaliyyotdon ol ¢okmomasi eyni cinayatin basqa
soxslor tarafindon do téradilmasi tigiin stimullas-
diric1 faktordur. Bundan slava, 6zgosinin torpaq
sahosini qanunsuz zobt etmis bozi soxslor eyni
tisulla basga soxslorin (qohumlarinin, taniglarin
vo sair) do ganunsuz torpaq tutmasina foal yar-
dim edirlor.

Homginin nozoro alinmalidir ki, uzanan
cinayatlorin istintaqr zamani onlarin baslama
anint he¢ do homigo diizgiin miioyyon etmok
miimkiin olmur. Masalon, qanunsuz silahin vo ya
narkotik vasitolorin saxlanilmasi ilo bagli islordo
¢ox vaxt bu predmetlorin “istintaga molum ol-
mayan manbadan” alds edildiy1 gostarilir va eyni
ifado mohkomo hokmlorinds do yer alir. ©Ogor is-
tintaq orqani cinayat predmetlorinin alds olun-
ma manbayini miioyyan edo bilmirss, demali,
onlarin alds edildiyi vaxtt miioyyon etmokdo do
imkansizdir vo buna goro, miivafiq predmetlorin
saxlanilmasina gora cinayst qanunvericiliyinin
sortlogdirildiyi hallarda togsirkar soxslor yeni
ganunla daha ciddi mosuliyyatdon yaymmagq
tictin homin predmetlori yeni ganunun qiivvoyo
minmasindon ovval olds etdiklorini iddia eds
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bilorlor. Uzanan vo ya davam edon cinayatlor
barasindo onlarin basladigi zaman qiivvads ol-
mus daha ylingiil qanunun totbiq edilmasi o
demoakdir ki, bu halda togsirkar soxs asassiz ola-
raq homin (daha ylingiil) qanunla masuliyyato
calb olunmalidir.

Belaliklo, bu kontekstdo asagidaki amillora
diqget yetirilmolidir:

— uzanan vo davam edan cinayatlorin ictimai
tohliikoliliyi onlarim hom do generativ (¢oxaldi-
c1) tosiri ilo miioyyon olunur;

— uzanan cinayatlors goro mosuliyyati giic-
londiron yeni qanunun konkret omoli homin
qanunun qiivvoys minmasindan avval torotmis
vo bu ganunun dorc edilmosine baxmayaraq
davam etdiron soxs barssindo deyil, bu ganu-
nun qiivvoys minmasindon sonra torotmis $oxs
barasindo totbiq olunmasi qanun qarsisinda
baorabarlik prinsipins ziddir;

— uzanan cinayatlorin térodildiyi (proses ola-
raq basladig1) an1 miioyyon etmoyin ¢atinliyi.

Sorh olunan hallarla bagli, bozi mislliflor
agirlagdirict qanunlarin qiivvesinin uzanan cina-
yotloro samil olunmasma hiiquqi osas yarat-
maq Uglin holl mexanizmlori toklif edirlor.
Mosoalon, Y.M.Juravlyova 6z dissertasiya isindo
bu mosolonin halli {igin RF CM-o asagida-
ki1 mozmunda normanin daxil edilmasini toklif
edir: “Uzanan vo davam edan cinayatlorin tore-
dilmo vaxti, naticalorin bas vermo vaxtindan asi-
It olmayaraq, ictimai tohliikoli omolo (horokot
va ya harokatsizliys) son qoyuldugu (qarsisinin
alindigl) andir” [12, s. 62]. Movqeyini osas-
landirmaq ticlin muollif diger bir sira miial-
liflorin (M.I.Blum, Y.M.Braynin, A.I.Boytsov,
B.V.Voljenkin, N.D.Durmanov, I.I.Solodkin,
A.A.Tille) da bu fikirds olmasi va bels hall iisu-
lunun praktika is¢ilori arasinda ¢oxluqla dos-
toklondiyini geyd etmoklo kifayotlonir. Fikri-
mizco, uzanan vo ya davam edon cinayotlorin
toradilmo vaxtinin bu ciir miioyyon edilmosi,
uzanan vo ya davam edon cinayot omalinin bir
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proses kimi bagladig1 anla sona catdigi an1 qa-
rigdirmaq demokdir. Eyni yanhishiga Giirciis-
tan CM-nin 13-cii maddosindo yol verilmisdir.
Homin maddoyo osason, uzanan cinayat omolo
son qoyuldugu anda, davam edon cinayat iso
son amolin toradildiyi anda basa ¢atmis sayilir
[21]. Aydindir ki, bu ciir miisyyonetmo uzanan
vo davam edon cinayatlori omalo son qoyuldu-
gu zaman qiivvado olan yeni ganunun tosiring
salmaq moqsadi dasiyir. Qisa hasiys ilo onu da
geyd edok ki, Giirciistan CM-indo basa catmis
cinayatin anlayis1 yoxdur, ganunverici yalniz
basa catmayan cinayotin anlayisini miioyyon
etmoklo kifayotlonmisdir.

Uzanan cinayatlorin toradildiyi anda qiivve-
dos olan ganunun tatbiq edilmosine torofdar olan
mislliflorin  bazilori 6z movqgeyini montiq vo
adalot baximindan izah etmoya ¢aligirlar. Masalon,
Z.A Neznamova cozagokmo yerindon gagma vo
forarilik cinayetlorini misal ¢okorok qeyd edir
ki, soxsin qagib gizlondiyi zaman arzinds cozan
agirlagdiran yeni gqanun gobul edilmisso, bu qa-
nunun totbiqi noinki montiqsiz, hotta adalstsizdir
[16, s.230-231]. Eyni movgeni miislliflordon
B.B.Qaliyev do miidafis edir [10, s.102-103].

Cinayetin uzandig1 vo ya davam etdiyi zaman
orzindos yeni agirlagdirict ganunun qiivvaye min-
diyi hallarda mohz yeni qanunun tatbiq edilmali
oldugunu diizgiin sayan miislliflorin bazilari isa,
maosalonin bu ciir hallini 9saslandirmagq ii¢iin bu
cinayatlorin basa ¢catma anini amals son qoyul-
dugu ana baglayirlar [12, s. 62; 14, s. 11, 103-
104; 11, s. 18].

Uzanan vo davam edon cinayatlors son qoyul-
dugu zaman qiivvads olan ganunlarin totbigine
torofdar olsaq da, qeyd edilon osaslandirma
cohdlorini ugurlu hesab etmirik. Fikrimizca,
geyd olunan hall isullart spekulyativ xarakter
dastyir vo cinayatin gobul olunmus konsepsiya-
sma uygun deyil. Proses xarakterli cinayatlords
cinayatin hiiquqi basa catmasi vo faktiki basa
catmasi zamana gors eynilogdirilo bilmoz.
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Miitoroqqi niimuno kimi Fransa cinayot
hiiququna nozor salmaq olar. Fransa CM-indo
uzanan cinayatlora konkret anlayis verilmoso do,
cinayot hiiquq nozoriyyasindo belo cinayatlori
gosdon edilon ilk horokot hoyata kecirildikdon
sonra davam edon vo togsirkar soxsin 0z
niyyotini daim tokrar etmosi yolu ilo téradilon
omoal kimi miisyyan edirlor. Uzanan cinayatlora
ogurlanmis omlakin gizladilmasi, qanunsuz
azadligdan mohrum etma, forqlonmo nisanlarini
qanunsuz gozdirma kimi omollor misal gostorilir.
Biitlin cinayatlorin torodilme zamanina gors iki
qisma (ani vo uzanan) bolgiisii istifade olunur.
Qisa zaman intervalinda toradilon cinayatlor ani
cinayetlor sayilir (ogurluqg, goatl vo s.). Fransiz
hiiqugstinaslarin fikrinca, cinayatlorin ani vo uza-
nan cinayatlora boliinmasinin tacriibi oshamiyyati
ondadir ki, miiddot hesablanarkon “hesablama
baslangic1” olaraq ani cinayatlordo cinayatin
toradildiyi gilin, uzanan cinayetlordo iso amolo
son qoyuldugu giin osas gotiirtliir [13, s. 504].
Uzanan cinayotlordo miiddstlorin cinayatkar
foaliyyoto son qoyuldugu andan hesablanilma-
It olmasimi oksor miialliflor diizgiin (mentiqli)
hesab edirlor [19, s. 67; 20, s. 53]. Homginin
qgeyd edok ki, fransiz cinayot hiiququna gora,
uzanan cinayatlor barosindo cinayot omolino
son qoyuldugu vaxt qiivvado olan ganun totbiq
edilmolidir. Bu zaman yeni qanunun cinayat
omoli téradilorkon qlivvads olan ganundan daha
sort olmasi nozors alinmir vo bu hal yeni agirlas-
dirict qanunun qlivvasinin geriyo samil edilmasi
kimi deyil, cinayst ganununun cari aktivliyi ola-
raq qabul edilir.

Fikrimizcs, uzanan vo ya davam edon cina-
yatlor barasinds cinayat qanunvericiliyinin cari
aktivliyini tomin etmoak ii¢lin, AR CM-in 10.2-
ci maddoasino asagidaki mozmunda yeni norma
olava edilmasi magsadauygundur:

“Uzanan vo davam edan cinayatlor barasindo
bu cinayatlora son qoyuldugu vaxt qiivvods olan
ganun totbiq edilir”.
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Uzanan vo ya davam edon cinayoto son qo-
yulmasi asagidaki hallardan hor hansi biri qis-
mindo miimkiindiir: tagsirkar 6ldiikdos; togsirkar
tutulduqda; togsirkar togsirini boynuna almaqla
koniilli goldikdo; tigiincli soxslorin miidaxilosi
naticasindo  (mosalon, azadligdan qanunsuz
mohrum edilmis soxsin azad olunmasi); cinayato
son qoyan hadisonin bas vermasi [5, s. 59-60];
hiiquq miihafizs orqanlarinin miidaxilasi v sair.

AR CPM-in 74.2-ci maddosi bu maosalado
ganunvericinin yanagmasina dolalot edir. Belo
ki, uzanan cinayotin basa catdig1 yeri onun
toradildiyi yer, davam edon cinaystin basa ¢atdigi
yeri isa cinayat qanunu ilo nazards tutulmus son
omoalin toradildiyi yer hesab etmakls ganunverici
bu omoallorin toradilmo vaxti ilo baghh movgeyi-
ni do balli etmis olur: uzanan cinayatlor tiglin —
omolin baslama ani; davam edan cinayatlor {igiin
— omoli sona yetiron axirinci epizod.

Uzanan vo davam edon cinayatlorin ganunve-
ricilik anlayis1 bilavasiteo miioyyan oluna, yaxud
tokrar cinayotlordon forqlondirmo kontekstindo
ifado oluna bilor. Masolonin birinci variant-
da halli AR CM-o asagidaki mozmunda yeni
maddolorin slavs edilmasi ilo miimkiindiir:

“Maddas 16-1. Uzanan vd davam edon

cinayatlor

16-1.1. Qanuna zidd horokot vo ya horokot-
sizliklo baslanilmagqla fasilosiz olaraq davam et-
dirilon amaller uzanan cinayatlordir.

16-1.2. Vahid gosdlo ohato olunan, bir neg¢o
analoji hiiquqazidd horakatlorden ibarat olmag-
la vahid cinayat toskil edon omallor davam edon
cinayatlordir”.

Uzanan vo davam edon cinayatlorlo bag-
I1 cinayat mosuliyyotino colb etmo miiddotini
tonzim etmok {ictin AR CM-in 75.2-ci maddasino
birinci ciimlodon sonra asagidaki mozmunda
yeni ciimlo olavo olunmasini toklif edirik:

“Uzanan vo davam edon cinayatlorlo bagh
cinayot mosuliyyating calb etmo miiddstinin axi-
mi1 cinayata son qoyuldugu giindon hesablanir”.
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Hcoenmmsapos l'nangap Kouapu orry

O MOHATHH JUIAIIAXCA U ITPOJTOJKAEMBIX IIPECTYILIEHUM,
IMPOBJIEMAX CBA3AHHBIX CO BPEMEHEM COBEPIHIEHUA N Ob UX PASPEIIEHUN

PE3IOME

Hcxonst w3 HEOOXOAMMOCTH YCTAaHOBJICHHS 3aKOHOAATEIHHOTO OIPENeNeHUS [UIANINXCS U IPOIOIKAEMBIX
MPEeCTyIUICHUH, B JAHHOH HAy4YHO cTaTbe NpeayaracTcs IPOSKT KOHKPETHOH CTaThW YTOJOBHOTO KOZEKca
npeaycMarpuBaronieii ux acuuunmi. [o MHEHHIO aBTOpa, MECTOM COBCPIICHUS JUISIIUXCS U IPOIOIKACMBIX
MIPECTYIJICHUHN CIEAYEeT CYNTATh MECTO (PAKTHIECKOTO Havyasia MPeCTYIUICHUH, 8 MOMEHTOM (PaKTHYECKOTO OKOHYAHUS —
BpEeMsI 3aBEPIICHHUS IPECTYIUICHIA. B cTarhe 000CHOBBIBACTCS, UTO B CyYae MPUHSITHS HOBBIX 3aKOHOB, YKECTOYAFOIIIIX
OTBETCTBEHHOCTh 3a JaHHBIC MPECTYIJICHUSI B TEUEHUE CPOKa MPOJJICHUS WM MPOJIOJIKEHUS MPECTYIUICHUH, Ha 3TH
MIPECTYIJICHUS JTOJDKHO PACHpPOCTPAHATHCSA [EHCTBHE HOBOTO 3akoHA. IIpuMeHeHne B CyneOHOW NMPaKTHKE B TaKUX
CITydasix MPEKHETO 00JIETYaroIIero 3aKOHa CIIEAYeT CIUTATh CyAeOHON OITHOKOM.

Isbandiyarov Galandar Kochari

ON THE CONCEPT OF CONTINUING AND SERIAL OFFENCES, THE
TIME-RELATED PROBLEMS AND THEIR RESOLUTION

SUMMARY

Based on the necessity to establish a legislative definition of continuing and serial offences, the article proposes a
draft providing for their definition of a specific article of the Criminal Code. According to the author’s conclusion, the
place of committed of continuing offences and serial offences should be considered as the place of the actual beginning of
the crimes, and the moment of the actual end - the time of completion of the crimes. The article substantiates that in the
event of the adoption of new laws that toughen responsibility for these crimes during the period of continuing offences
and serial offences, these crimes should be covered by the new law. In judicial practice, in such cases, the application of
the former facilitating law should be considered a miscarriage of justice.
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AMEA-nm Hiiquq vo Insan Haqlar1 Institutunun bdyiik elmi isgisi,

hiiquq tizro folsofs doktoru, dosent

UOT 34:343.131.5

HUQUQ VO AZADLIQLARIN QANUNLA
QADAGAN OLUNMAYAN USUL VO
VASITOLORLO MUDAFIOSINO DAIR
KONSTITUSIYA NORMASININ CINAYOT-
PROSESSUAL QANUNVERICILIKDO
KONKRETLOSDIRILMOSI BARODO

Acar sozlar: siibhali soxs, togsirlondirilon
saxs, miidafia hiiququ, ganunla gadagan edilma-
yan tisul vasitalorla miidafia, konstitusion hiiquq
va azadliglar.

Kntouegvle cnosa: nooospesaemvlil, 008u-
HseMblll, NPABO HA 3AWUNY, 3auWuma He 3anpe-
WEeHHbIMU 3aKOHOM CROCOOAMU U CPeOCmEamu,
KOHCIMUMYYUOHHbLE NPABA U C80O00bL.

Keywords: suspect, accused person, the right
to defense, protection by ways and means of not
prohibited law, constitutional rights and free-
doms.

Melumdur ki, votondaslarin mohkomo
prosesindo toxunula bilocok asas hii-
quq va vazifalorini ehtiva etdiyino, eloco do insan
va vatondas hiiquq vo azadliglarinin tomin olun-
masina dair konstitusiya normalarmin cinayaot
prosesindo bilavasito totbiginin miimkiinliiyiino
gora Azorbaycan Respublikasinin Konstitusiyasi
cinayat-prosessual hiiququn asasini toskil edir.
Azorbaycan Respublikasinin  Konstitusiya-
sinin 26-c1 maddasilo miioyyan edildiyi kimi,
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dovlst hor kosin hiiquq ve azadliglarinin mii-
dafissino tominat verir. Bu konstitusiya prinsi-
p1 miivafiq dovlat organlar1 ilo cinayst hiiququ
vo cinayat-prosessual miinasibatlordo olan hor
kas ticiin hoalledici shomiyyat kasb edir. Belo ki,
mohz bu sahado solahiyyatli dévlot orqanlart vo
onlarin vazifoli saxslori soxsiyyatin Konstitusi-
ya ilo miioyyon olunmus hiiquq vo azadliglari-
nin mohdudlagdirilmasina imkan veron genis
solahiyyatlore malikdirlor. Bela vaziyyatda, hor
kosin 6z hiiquglarini vo ganuni maraqglarini qoru-
ya bilmasi li¢lin doqiq tonzimlonmis bir miidafio
mexanizminin olmasi zoruridir. Bu baximdan
siibholi vo togsirlondirilon soxslorin miidafio
hiiququnun tomin edilmosina dair Konstitusi-
ya prinsipinin mozmununun, magqsadlorinin vo
hoyata kegirilmo formalarinin elmi cohotdon Gy-
ronilmasi olduqca shomiyyatli vo zoruri mosoe-
ladir [3. s. 29].

Azorbaycan Respublikasinin Konstitusiyasi-
nin 26-c1 maddasinin I hissasilo hor kosin qa-
nunla qadagan olunmayan {iisul vo vasitslorlo 6z
hiiquq ve azadhiglarin1 miidafis etmok hiiququ
miioyyon olunur. Homin maddonin II hissasin-
do iso her kesin hiiquq vo azadliglarinin mi-
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dafiosino ddvlot torofindon tominat verildiyi
boyan edilir. Siibhasizdir ki, cinayat prosesindo
stibhali vo togsirlondirilon soxslorin prosessu-
al statusu mohz bu Konstitusiya miiddoalarina
osaslanmali, sahovi qanunvericilikdo homin
statusun ohato etdiyi hiiquq vo vozifalor otrafll
konkretlosdirilmalidir. Realligda buna no doro-
cado amal olundugunun miisyyan edilmasi igiin
Azorbaycan Respublikasi Cinayat-Prosessual
Macallasinin miivafiq normalarini nozordon ke-
¢irmoli olurug.

Azorbaycan Respublikasi Cinayat-Prosessu-
al Macallasinin 12.3-cli maddesinda gostarilir
ki, cinayat prosesinin gediginda har kos 0ziiniin
Konstitusiya ils tasbit edilmis hiiquq vo azadlig-
larin1 ganunla qadagan edilmayan biitiin tisul vo
vasitalorlo miidafie etmok hiiququna malikdir.

Goriindliyli kimi, gostorilon norma boyan-
namo xarakteri dasiyir. Belo ki, qeyd olunan
Konstitusiya normasinin hoyata kegirilmosinin
mexanizmi, isul vo vasitolori ilo bagli hor han-
st bir konkretlogdirma aparilmir, sadoco olaraq,
Azorbaycan Respublikasinin Konstitusiyasinin
26-c1 maddesinin I hissasinds nozords tutulan
Konstitusiya normast sahavi qanunvericilikdo
bir daha tokrar olunur.

Qeyd etmok lazimdir ki, baxilan Konstitusi-
ya miiddoasi soxsin tokco ittiham vo ya siibhoyo
qarst miidafio tisullarim1 miistaqil se¢gmok hii-
ququnu deyil, hom do bunun {igiin ixtisasl
miidafio¢inin xidmotlorindon istifado etmok
hiiququnu nazarda tutur. Istonilon soxs 6z maraq-
larin1 qorumagq tiglin mohkomaoyo, ictimaiyyato,
kiitlovi informasiya vasitolorino miiraciot etmok
va gqanunda nazords tutulmus diger miidafis tisul
va vasitolorindon istifads etmok hiiququna ma-
likdir. Bu hiiququn har hansi bir sokildo osassiz
olaraq mohdudlasdirilmasi qanunsuz hesab edil-
molidir.

Azorbaycan Respublikast Konstitusiyasi-
nin 26-c1 maddssinin I hissesinin mazmununun
tohlili har kosin genis anlamda miidafis iisul vo
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vasitolori segmok azadligindan danigmaga osas
verir. Bundan forqli olaraq, Azorbaycan Respub-
likast Cinayat-Prosessual Macallosinin “Hiiquqi
yardim almaq vo miidafis hiiququnun tomin
edilmosi” adlanan 19-cu maddosilo cinayat to-
gibinin gedisindo tohqiqatgiya, miistontiqo, pro-
kurora vo ya mohkomoys zoror ¢okmis, siibhali
vo ya togsirlondirilon soxslorin keyfiyyatli hii-
quqi yardim almaq hiiququnun tomin edilmaosi
ticiin todbirlor gérmok vozifosi hovals olunur
(19.1-ci madds). Goriindiiyti kimi, maddonin
adindan forqli olaraq motndo qeyd olunan pro-
ses istirakeilarinin ancaq keyfiyystli hiiquqi
yardim almaq hiiququnun tomin edilmosindon
bohs olunur, unudulur ki, keyfiyyatli hiiquqi
yardim almaq holo miidafio hiiququnun tam
tomin edilmosi deyil. Ittiham torafino aid olan
zaror¢okmis soxsin miidafio torofino aid olan
siibhali vo togsirlondirilon soxslorlo, yoni forqli
prosessual statusa malik olan proses istirak¢i-
lar1 ilo bir normanin torkibinds, eyni dorocods
hiiquqi yardim almaq vo miidafio hiiququna
malik olan soxs kimi nozords tutulmasi, basqa
s0zlo desok, miixtolif prosessual statusa malik
olan proses istirak¢ilarinin hiiquglarinin fak-
tiki olaraq boraborlogdirilmasi sual dogurur.
Zonnimizco, Azarbaycan Respublikasi Cinayot-
Prosessual Macallosinin  19.2-ci  maddasinda
zororgokmis soxsin hiiquqi yardimdan istifado
etmok hiiququ kifayst qodor nozordo tutulmus-
dur. Odur ki, ayri-ayri cinayat-prosessual norma-
larda zoror¢okmis soxsin hiiquqi yardim almaq
hiiququnun miixtolif mozmunda tokrarlanmasi
zoruri deyil. Homin macallonin 19.4-cti maddasi
stibhali vo togsirlondirilon soxslorin asagida
gostorilon hiiquqlarinin miivafiq hallarda vo qay-
dada tomin edilmasini cinayot prosesini hoyata
keciron orqanin vozifosi kimi miioyyon edir:
tutuldugu, hobso alindig1 vo ya miivafiq olaraq
stibholi soxs gismindo birinci dindirmoayoadok,
yaxud togsirlondirilon soxsa itttham elan edildiyi
andan miidafiocinin yardimindan istifado etmok;
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hiiquglarinin izah edilmasi; 6z miidafiosini hazir-
lamagq {igiin onlara kifayat qodor vaxt verilmosi
vo imkan yaradilmasi; soxson vo ya Oziiniin
secdiyi miidafiogi vasitosilo miidafio olunmagq,
yaxud midafis¢inin haqquni 6domok {igiin
kifayot qodar vasaiti olmadiqda, pulsuz hiiquqi
yardim almaq; onlarin oleyhino ifado vermis
sahidlori mohkoms istintaqr zamani dindirmok.
Lakin molumdur ki, siibhali va togsirlondirilon
soxslorin gostorilon hiiquglara malik olmasi vo
cinayat prosesini hoayata keciron orqanin miiva-
fiq vozifali soxslorinin (prokurorun, miistontiqin,
tohqigat¢inin) homin hiiquqlari tomin etmok (on-
lara gorait yaratmaq) vazifalori Azorbaycan Res-
publikas1 Cinayat-Prosessual Macallosinin 84,
85, 86, 90, 91-ci vo digor maddslorinds nazordo
tutulmusdur. Belo olan halda, homin vozifalorin
cinayot prosesini hoyata kegiron orqana hovalo
olunmasinin cinayst prosesinin prinsip v sort-
loring dair 19.4-cii maddonin motnindo nazords
tutulmasi tokrarliq yaradir, homin maddonin vo
imumiyyatlo, macollonin hocminin lizumsuz
olaraq bdyiimasing sabab olur. Digar ziddiyyatli
mosalo 19.1-ci maddonin motnindo “prokuror”
vo “slibholi” sozlorindon sonra “vo ya” bag-
layicisinin islodilmosidir. Belo ki, siibhali vo
togsirlondirilon soxslorin hor ikisi keyfiyyatli
hiiquqi yardim almaq hiiququna malikdirlor.
Digor torofdon, cinayst toqibi gedisindo qeyd
olunan proses istirak¢ilarinin hiiquqi yardim
almaq vo miidafio hiiququnun tomin edilmosi
miivafiq orqanlarin vo vozifali soxslorin, yoni
tohqgiqat¢inin, miistontiqin, prokurorun, eloco do
mohkomonin (hakimin) vozifasidir. Zonnimizco,
tohlil olunan maddonin motninds “vo ya” bagla-
yicisinin islodilmasi hor iki halda diizgiin deyil.
Odur ki, homin matnds “vo ya” baglayicisi har
iki halda “vo” baglayicist ilo ovoz edilmalidir.
Qeyd etmoliyik ki, 19.5-19.6-c1 maddolords
nozords tutulan miiddoalar da Azorbaycan Res-
publikas1 Cinayat-Prosessual Macollasinin 19-
cu maddasinin mahiyyatina uygun deyil. Biitlin

83

bunlarla yanasi, qeyd etmoliyik ki, slibhali vo
togsirlondirilon soxslorin Azorbaycan Respub-
likas1 Konstitusiyasinin 26-c1 maddasilo miioy-
yon olunmus hiiquglarinin tomin olunmas ilo
bagli mosalolorin Azorbaycan Respublikasi Ci-
nayot-Prosessual Macallasinin cinayat taqibini
hoyata kegiron prokurorun, miistontigin vo
tohqgiqat¢inin  hiiquq vo voazifolorini miioyyon
edon 84, 85, 86 vo digor maddolorindo daha
otrafli konkretlogdirilmasi diizgiin olardi. Lakin
Azarbaycan Respublikas1 Cinayat-Prosessual
Macallesinin 84-cii maddesindo cinayat toqi-
bini hoyata keg¢iron prokurorun hiiquq vo vazi-
folorinin genis sokildo sadalanmasina baxmaya-
raq, stibhali vo togsirlondirilon soxslorin hiiquqi
yardim almaq vo miidafio hiiququnun tomin
edilmosino dair mosaloloro iimumiyyatlo toxu-
nulmur.

Cinayot toqibini hoyata kegiron tohgiqatci
vo miistontiqin hiiquq vo vozifalorino dair Azor-
baycan Respublikasi Cinayat-Prosessual Macal-
lasinin 85 vo 86-c1 maddoalorindo do siibhali vo
togsirlondirilon soxslorin hiiquqi yardim almaq
vo miidafio hiiququnun tomin edilmoasi vozifo-
lorinin homin prosessual soxslora hovalo olun-
masina dair miiddealar nazorde tutulmur. Bu o
demokdir ki, Azarbaycan Respublikasi Cinayot-
Prosessual Macallosinin 19.1-ci maddesila he-
min macallonin 84, 85 va 86-c1 maddalori ara-
sinda ciddi ziddiyyatlor mévcuddur, yoni 19.1-ci
maddo ilo cinayot togibini hoyata keciron tohqi-
gatciya, miistontiqo vo prokurora hovalo olun-
mus vozifolor ayriligda onlardan hor birinin
hiiquq va vazifolorini miioyyon edon 84, 85 vo
86-c1 maddolordo nozordo tutulmamisdir. La-
kin anlasilmaz sobobdon geyd olunan vozifo-
lor tmumilosdirilmis sokildo siibholi vo tog-
sirlondirilon soxslorin hiiquq ve vozifalorini
miioyyon edon 90 vo 91-ci maddoslors daxil edil-
misdir.

Azorbaycan Respublikasi Cinayat-Prosessual
Macallasinin 90.6-c1 maddosindo gostorildiyi ki-
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mi, “cinayat toqibini hoyata keciron tohqiqatei,
miistontiq vo ya prokuror siibhali soxsin hiiqug-
larin1 tomin etmoli vo ona qanunla qadagan
edilmoyon biitiin vasito vo lsullardan istifado
etmoklo miidafio hiiququnu hoyata kegirmasino
mane olmamalidir”. Azorbaycan Respublikasi
Cinayot-Prosessual Mocollosinin 91.4-cli mad-
dosi do oxsar mozmundadir: “miistontiq, pro-
kuror vo ya mohkoma togsirlondirilon soxsin
hiiquglarin1 tomin etmali vo ona ganunla gada-
gan edilmoyan biitiin vasito vo tisullardan istifado
etmoklo miidafio hiiququnu hayata kecirmosino
mane olmamali vo onun xahisi ilo miidafioys ha-
zirhq Uglin kifayst qader vaxt vermalidir”.

Bu normalarin Azerbaycan Respublikasi Ci-
nayot-Prosessual Macollosinin miivafiq olaraq
prokurorun, miistantiqin va tohqiqat¢inin hiiquq
vo vozifolorini miioyyon edon 84, 85 vo 86-c1
maddalorinin moatninds deyil, homin macasllonin
stibhali vo togsirlondirilon soxslerin hiiquq ve
vazifalaring dair 90 vo 91-ci maddslarinin mat-
nindo nozords tutulmasi sual dogurur vo anlasil-
mazliq yaradir. Digor ziddiyyastli masalo homin
normalarin motninds cinayat-prosessual ganun-
vericiliyin mahiyyatina va ifads lislubuna uygun
golmoyon “mane olmamali” sézlorinin iglodil-
mosi ilo baglidir.

Qeyd olundugu kimi, “dovlot hor kosin
hiiquglarinin vo azadliglarinin miidafiasing
tominat verir” [1. s. 11]. Belo olan halda,
dovlatin tominat verdiyi hiiquq ve azadliqla-
rin miidafissinin hoyata kegirilmasindo dovloat
qulluggusu olan prokurorun, miistontiqin vo
tohqiqat¢cinin rolu tovsiyo xarakterli “mane
olmamali” soézlori ilo deyil, homin hiiquq vo
azadliglarin hoyata kecgirilmosini tomin etmok,
ona komoklik gostarmok, yaxud sorait yarat-
magq vozifosi kimi ifado olunmasi daha diiz-
giin olardi. Azarbaycan Respublikas1 Cinayot-
Prosessual Macallasinin 12.3-cli maddasinin
mozmunu da bunu tosdiq edir. Belo ki, hor
kos qanunla gadagan olunmayan iisul vo
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vasitolorle 6z hiiquq ve azadliglarin1 miidafio
etmok hiiququna malikdirse, cinayat toqibini
hoyata keciron orqanlar vo miivafiq vozifali
soxslor mohz homin hiiquq ve azadliqlarin
hoyata kec¢irilmosini tomin etmoali, ona komok
gostormoli, yaxud sorait yaratmalidirlar.

Yuxarida gostorilonlore asaslanaraq toassiifla
geyd etmoliyik ki, Azorbaycan Respublikasinin
Konstitusiyasinin 26-c1 maddosinds nozords tu-
tulan hor kasin ganunla qadagan olunmayan iisul
vo vasitolorlo 6z hiiquq vo azadliglarint miidafio
etmok hiiququna malik olmasma dair miiddea
Azorbaycan Respublikasi Cinayot-Prosessual
Macallasinin siibhali va togsirlondirilon soxslorin
hiiquglarinin miidafissino dair hissado kifayot
godor konkretlosdirilmomis, daha doqiq desok,
homin miiddeanin miivafiq proses istirakcila-
rinin  hiiquqlarinin miidafiesi ilo bagh verdi-
yi imkanlar, eloco do cinayat toqibini hoyata
kegiron organ va vazifali soxslorin homin hiiqug-
larin tomin olunmasina dair vozifolori sahovi
ganunvericilikds otrafli sorh olunmamisdir.

Yuxarida geyd olunan c¢atigmazliq vo zid-
diyyatlorin aradan qaldirilmasi1 vo Azorbaycan
Respublikas1 Cinayot-Prosessual Macallosinin
tokmillosdirilmosi moagsadilo hesab edirik ki,
asagida gdstorilon tadbirlorin hoyata kegirilmasi
zoruridir:

— yuxarida gostorilon iradlar1 nazors almag-
la Azarbaycan Respublikasi Cinayat-Prosessual
Macallasinin 19-cu maddssinin iglonib yeni re-
daksiyada verilmosi;

— Azarbaycan Respublikasi Cinayat-Proses-
sual Macallasinin 19.1-ci maddasinin asagida
gostarilon yeni redaksiyada verilmasi: “Cinayat
togibinin gedisindo tohqiqatei, miistontiq, proku-
ror vo mahkoma siibhali vo togsirlondirilon soxs-
lorin hiiquqlarimi izah etmali va onlarin ganunla
gadagan olunmayan biitlin iisul vo vasitolordon
istifado etmoklo 6z hiiquq vo azadliglarini mii-
dafio etmok imkanini tomin etmolidir”;

— Azorbaycan Respublikasi Cinayot-Proses-
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sual Mocallosinin 90.6-c1 vo 91.4-cii mad-
dalarinin hamin macallonin 90 vo 91-ci madde-
lorinin matnindan xaric edilmasi;

— Azorbaycan Respublikasi Cinayot-Proses-
sual Macoallasinin 84, 85 va 86-c1 maddalaring
miivafiq olaraq asagidaki normalarin slavs olun-
mast:

— 84-cii maddoyo: “ibtidai aragsdirmaya pro-
sessual rohbarliyi hoyata kegiron prokuror cinayat
togibinin gedisindo tohqgigatgr vo miistontiq
torafindon siibholi vo togsirlondirilon soxslorin
miidafio hiiququnun tomin edilmasi vaziyyetini
yoxlamali, bununla bagli qanun pozuntusu askar
olundugu halda onun aradan qaldirilmasi tigiin
todbir gormali, tohqgiqatg1r vo miistontiqo miiva-
fiq tapsiriqlar vermali vo onlarin icrasina nozarat
etmolidir”;

— 85-c1 maddaya: “miistontiq togsirlondirilon
soxsin Azarbaycan Respublikasinin Konstitusi-
yas1 va ganunlar1 ilo miioyyan olunmus hiiquqla-
rin1 izah etmoli, onun qanunla qadagan olunma-
yan biitlin iisul vo vasitolordon istifads etmaklo
0z hiiquq vo azadliglarin1 miidafio etmok imka-
nin1 tomin etmoali vo onun xahisi ilo miidafioyo
hazirliq ligiin ona kifayat qodor vaxt vermalidir”;
86-c1 maddoya: “tohqiqatg1 cinayot
togibinin gedisindo siibhali soxsin Azorbaycan
Respublikasinin Konstitusiyast va qanunlari

ilo miioyyon olunmus hiiquglarini izah etmoli
vo onun qganunla gadagan olunmayan biitiin
iisul vo vasitolordon istifado etmoklo 6z hiiquq
vo azadliglarimi miidafio etmok imkanini1 tomin
etmolidir”.
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O KOHKPETHU3AIIMA B YT'OJIOBHO-ITPOIECCYAJIBHOM 3AKOHOJATEJIBCTBE
KOHCTUTYIMOHHOI HOPMBI O ITPABE HA 3AIIIMTY IMTPAB U CBOBO/I CHIOCOBAMM 1
CPEJCTBAMM, HE 3AIIPEINEHHBIMHA 3AKOHOM

PE3IOME

Hacrosmas ctates mocBsiiieHa N3YYECHUTIO COCTOSTHUA KOHKPETU3ANHU B YTOJIOBHO-ITPOIIECCYAJIbHOM 3aKOHOAATEIIHLCTBE

KOHCTI/ITyLlI/IOHH()ﬁ HOPMEI O IIpaBe€ Ha 3alllUTy [paB U CBO60,I[ KaXXa101ro crocobamMu u CpeaACTBAMHU, HC 3alIPCHICHHBIMU

3akoHOM. B PpE3YyNbTAaTC NPOBCACHHOTI'O UCCIIEAO0OBAHNSA, aBTOP MPUXOAUT K BBIBOAY, YTO KOHCTUTYILIMOHHAA HOpMaA O ITpaBe

Ka)X/IOTO Ha 3aIIUTy MPaB M CBOOO CIOCOOaMHU M CPEICTBAMH, HE 3aIPEIIEHHBIMH 3aKOHOM, TPETyCMOTPEHHBIC CTaTel

26 Koncrurynun AszepOaiimkaHckoidl PecmyOnwky HETOCTaTOYHO KOHKPETH3HPOBAHBI B YTOJIOBHO-TIPOIECCYATEHOM

3aKkoHozaTenbeTBe AsepOaiipkaHckoll PecryOnnky B yacTH 3alUTHI TpaB MOA03PEBaEMBIX M OOBHHSEMBIX. B 1emsix

YCTpaHCHUS BBISIBJICHHBIX HEAOCTATKOB 1 HpOTHBOpe‘{I/Iﬁ aBTOP Ipeiiara€T BHECTU KOHKPETHBIC UBMECHCHUA Y JOIIOJTHCHUA

B cratbu 19, 84, 85, 86, 90 1 91 YronoBHO-TIporieccyanbHOTo Koekca Azepoaiikanckoit PeciryOmukm.
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SUMMARY
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Introduction. The history of humanity is
the history of social developments shaped
by economic, political, social and legal events.
The connections between these phenomena,
which are in a mutual interaction relationship,
draw attention as the elements that shape history.
However, while not diminishing the importan-
ce of the others, we think it would not be very
misleading to set aside the links based on eco-
nomy and law in the countless chain of events
that are considered a turning point. Experience
shows that many events that shape history are
either economic or legal in themselves, or the-
re are economic and legal reasons behind those
events. Indeed, throughout history, discoveries,
crises, wars, and etc. these events had important
economic consequences, and these were always
followed by legal regulations such as agreements
and contracts, which were written immediately
and some of them are valid even today.

A. Law and economy connect. Law covers
a large number of regulations that determine and
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direct the activities of economic actors such as
individuals, institutions, and the state in the eco-
nomic system. The law, which constitutes the
body of rules such as laws, decrees, regulations
and instructions, shapes the economic formati-
on by prohibiting some actions and accepting
others. In this context, the role of law in the eco-
nomy is to determine the legal framework of the
rules and institutions that will ensure and main-
tain the orderly functioning and development of
the market.

The healthy functioning of the economic sys-
tem depends on meeting the needs. For this, the
existence of an effective legal system and the
preparation of legal rules suitable for economic
life are required. For instance, an effective eco-
nomic policy, there is a need for legal regulations
that will make full use of resources, ensure price
stability, and the growth of national income. Si-
milarly, any economic enterprise that is not ba-
sed on legal foundations cannot be effective. In
this context, while the law shapes the external
appearance of economic activities, it regulates
the flow of economic control and economic for-
mation. In other words, legal rules are a function
of the economic order. Therefore, it can be easily
said that the law creates an effect that legitimizes
economic preferences.

On the other hand, it should not be overlo-
oked that in order for the legal rules regarding
economic issues, whether it is a law or another
regulation, to regulate the economic life as desi-
red, it is necessary to act in accordance with the
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realities of the economy; otherwise, the rules of
law become ineffective and inapplicable; they are
useless and may even be harmful to society. In
particular, in today’s world, where legal regula-
tions are increasingly controlling economic life,
what the purpose of the regulations is; what you
can achieve; it is of great importance to determi-
ne in which situations and by what means it can
be come to the fore and what the costs of these re-
gulations. In this case, behavioral theories of eco-
nomics can be used to evaluate whether the rule
of law is suitable for this purpose [2, p. 39-44].

This mutual influence has become a new and
independent subject of study in the doctrine in
recent years, and especially in Germany, Fran-
ce, Belgium, the former socialist countries and
the Anglo-Saxon world, the concepts of ‘law and
economy approach’ and ‘economic analysis of
law’ have been used. Likewise, developments re-
lated to economic life have also affected traditi-
onal law branches, and as a result, concepts such
as ‘Economic Constitutional Law’, ‘Economic
Administrative Law’ and ‘Economic Criminal
Law’ have come to the fore.

B. Law and Economics Similar. Among
the fields in which the economy shares common
issues such as sociology, political science, and
history, law is the foremost. The scope of action
of the subjects defined as ‘economic agents’ by
economists is mainly determined by legal defi-
nitions. The goods that are subject to the exami-
nation of the economy also constitute the ma-
terial of the law. As a matter of fact, the rights
and debt relations established in relation to the
goods within the scope of the law depend on the
economic usefulness of the goods. The economy
cannot continue its analyses in a healthy manner
without knowing the legal nature of the goods
whose production, circulation and consumption
it examines. Thus, the eco-availability of a good
requires the existence of a legal situation [7, p.
134-135].
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Especially in the last two decades, the deve-
lopments in the economy have led to the wides-
pread use of legal concepts in many areas of the
economy, as well as, accelerated the introduction
of economics concepts into the legal language.
For example, today, it is accepted as one of the
important features of competition law that it ta-
kes its source from the data of economics, and
the interpretation of some terms such as «mar-
ket», «dominant situation», «competition» requ-
ires applying to economics. There is a similar
complementarity relationship between labor law
and labor economics. It is obligatory to complete
economic analysis analyzes with legal knowle-
dge on issues such as the regulation of indus-
trial relations, the location of new products and
production techniques, the regulation of public
ownership, the special situation of public con-
tracts, urban planning, and environmental prote-
ction. Similarly, it is increasingly becoming an
indispensable requirement for lawyers working
in these fields to take into account the economic
characteristics of the subjects. For example, in
order for the values arising from economic ne-
cessities such as the market, patent certificates,
partnership shares, and service trade by busines-
ses to be tied to valid legal rules by the lawyers,
the lawyers must have learned their economic
functions [3, p. 61].

Beyond that, it is clear that some of the basic
concepts of modern life can no longer be defined
solely in terms of economy or law16. Among
these, the concepts of «contract» and «property»
come first. One of the important rules of the mar-
ket economy is the freedom of contract. Althou-
gh relations with the market are not dependent
on a social status, the conclusion of contracts is
regulated by law. The fact that the law facilitates
or complicates the conclusion of contracts means
accelerating or retarding economic activity. The
enforceability of the sanctions in the contract is
only possible with the existence of law, which
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also constitutes one of the strongest proofs that
the market system cannot be self-sufficient.

The same is true for the concept of owners-
hip. Economics examines the production and
exchange behavior of economic agents endowed
with property rights. When it comes to deciding
how and for whom the production factors, na-
mely the resources, will be used, which is one
of the main problems of economics, the deter-
mining factor is property. It is the subject of the
economy that something becomes a commodity
and that this commodity gains value by using
it in the economy. But without the law, it is not
possible to illuminate who has what economic
value, what in return and how much, and whi-
ch legal privileges and immunity rights are re-
inforced by the status of having that economic
value. For this reason, ownership of the goods of
production is the basic condition of the market
economy [4, p. 3365-3366].

Among the indispensable institutions for the
market economy to continue its development in
an orderly manner, there is also the “preservati-
on of competition”. As explained above, a free
market economy must operate competitively in
order to generate the allocation of resources that
will provide the highest level of social welfare.
The natural functioning of the free market mec-
hanism can be in a way that weakens the com-
petition process and creates an environment of
incomplete competition. It is generally accepted
that an efficient competitive market is not a na-
tural order that comes into existence, but on the
contrary, it is a social order that must be created
and developed by people. In this case, the need to
protect the competition process in question ari-
ses by means of law and appropriate legal regu-
lations. The state, with the rules it has set, encou-
rages competition and removes barriers to entry
to the market for the more efficient functioning
of the market economy, thus increasing social
welfare and equal sharing, while also fighting

89

against monopolistic behaviors and agreements,
and on the one hand, in order to increase the so-
cial welfare and share it equally. While trying to
ensure that businesses can compete and the price
is formed at the end of the competition, on the
other hand, it tries not to allow the undertakings
with market power to dominate the market, and
to prevent their behavior that disrupts the condi-
tions of perfect competition by eliminating the
possibility of creating inefficiency in the distri-
bution of goods and services [5,295-296].

Reasons for consumer protection may also
require significant state intervention in the mar-
ket. The final economic effects of prices approa-
ching marginal costs and increasing quality and
after-sales services also have consequences for
consumers. The main reason for the regulation
is the thought that the developments in the mar-
ket will be against the consumers when left to
its own devices. In fact, since all measures for
consumers will also serve to keep the economy
alive, all these regulations, including consumer
policies, will serve the main purpose of deve-
lopment of the economy. In contemporary legal
systems, it has been ensured by legal regulations
that the information about the quality and quality
of the goods in the market and their prices are
reflected to the consumers. Again, it is essential
to take protective measures in order to prevent
gaining economic benefits by taking advantage
of consumers’ inexperience or lack of knowle-
dge.

In some cases, a conflict may arise between
the interests of economic enterprises and the in-
terests of society, for example the environmen-
tal pollution problems that arise as a result of
economic activities. In this case, the legal order
has to reveal the rules aimed at eliminating this
conflict and protecting the economic and social
benefits of individuals.

C. The Difference in Law and Economics.
From the 18th century, when it was formed, until
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the beginning of the 20th century, when it estab-
lished itself as a separate discipline, economi-
cs, which was included in law faculties in most
countries, moved away from law as a result of
applying more and more analytical methods and
leading mathematical tools in its analysis.

Another reason why economics has moved
away from law is that economics has a strong
tendency to be a normative science, while the
center of gravity of law is in positive science.
Economics is an observational science and its
subject is the rational use of scarce resources.
The technique applied in economics is related
to the goods and services produced, offered and
consumed in order to meet the needs of the so-
ciety, and based on the fact that the economic
system resources are scarce, to ensure the maxi-
mum satisfaction of the society among various
needs, in other words, to distribute the resource
as much as possible tries to do it in a way that
will achieve high social benefit or welfare. Law,
on the other hand, is a positive science, and it
regulates the relations of people with each other
or with the state, in the form of obligations and
rights, taking into account the realization of the
most appropriate institutions for the values of the
societies [2, p. 297-298].

Whether the “laws” of the economy reflect
the regularities determined by the social organi-
zation of a certain period and a corresponding
social design is still debated today. Even the “law
of supply and demand”, which is perceived as the
strongest economic law, can manifest and times
in different conditions. It is also widely accepted
among economists that «laws of the economy»
describe an ideal situation rather than faithfully
reflect social reality, and that economic models
are unrealistically simplistic and artificial.

On the other hand, it is seen that law and eco-
nomy approach the same issues differently in line
with the purpose they pursue. While the jurist se-
eks the closest solution to equity, the economist
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seeks the most beneficial solution. In addition, it
is noteworthy that the discipline of law and the
science of economics give different meanings to
the same concepts in order to achieve their goals.
For example, the concept of «public service» in
administrative law is expressed as «public good»
in economics. Similarly, common concepts such
as sale, supply, market, service, money are not
synonymous in law and economy.

The difference in the perception of the eco-
nomy by lawyers and economists widened the
gap between them in the second half of the 20th
century. While jurists perceived economics in an
essentialist way, economists began to perceive it
in a more analytical way. One of the examples
that shows the difference is that while the law-
yers approach the economy from the point of
view of «economic law», which forms the fol-
lowing part of our study, the economists appro-
ach it from the point of view of the «economics
of law”. While the first aims at the legal analysis
of the economy, it is based on how the rule will
be applied or what the legal sanction. The second
one aims at the economic analysis of law and tri-
es to explain the emergence of legal regulations,
their structures, what processes they involve and
what their economic effects can be, using the be-
havioral theories of the economy and the price
theory [3, p. 63].

More precisely, economic analysis is to in-
vestigate and explain how a possible sanction or
rule affects people’s behavior; allocating availab-
le resources and material resources as rationally
as possible. It aims to keep the transaction costs
arising from the exchange of goods to a mini-
mum and serve the public interest by supporting
purposeful behavior in this way. In this respect,
it can be said that the analysis tools used by law
and economy are completely different.

The purpose of Law and Economics approa-
ches, which have recently been observed to de-
velop especially in the Anglo-Saxon world and
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which tends to apply the principles of modern
economics to the theoretical and practical fields
of law, aims to theorize the relations between law
and economy by subjecting the concepts of law
to the microeconomic analysis method, and from
this point of view, normative economic, that is,
economic normative.

In other words, it is to direct the functioning
of the legal system with the rules of the market
economy. In doing so, the focus is on the effect
of law on individual behavior and its social con-
sequences, rather than how the law will be app-
lied to the concrete dispute. Its decision on the
done depends on the benefit it will gain if it fulfil-
Is its debt and the cost of the default. If someone
else makes a better offer for performance prior
to performance, the debtor compares the benefit
of that offer with the cost of non-performance.
According to economic theory, if the former is
more than the other, the debtor acts contrary to
the debt. The amount of possible compensation
in case of default and the legal rules governing
it directly affect the performance decision of the
person. For example, in cases where there is a pe-
nal clause or a non-liability agreement in the con-
tract, the penal clause encourages the person to
perform, while the non-liability agreement leads
to the opposite. Approaching the subject from the
point of view of the economic analysis of civil
procedure law, Gottwald states that many legal
regulations in civil procedure law should be re-
viewed according to economic criteria, and these
include the rules of authority and reference, the
rules of proof and the principle of disposition.

D. Relationship between Law and Eco-
nomy. Today, it is not easy to say that the pers-
pectives of economy and law on social problems
actually converge. Economists evaluate the eco-
nomy from an abstract and normative optimum
point and try to reveal the ideal solution of conc-
rete problems before they deal with them. On
the other hand, it is seen that, at least in some
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developed countries, jurists, taking the risk of
abandoning the narrow and rigid stereotypes of
the doctrine, take more into account the factors
outside the legal field that come into play in the
implementation of the law.

Economics is basically based on assumpti-
ons. The assumptions that economists use when
solving problems and constructing theories do
not have to be real or realizable. The important
thing is that the assumptions allow the roles of
the components of the problem to be determi-
ned separately and the problem to be simplified
and solved. Therefore, from the point of view
of the jurist, economics can often be seen as «a
groundbreaking fiction» or a «speculative de-
sign». Economists, on the other hand, see law as
a «discipline» that is generally delayed in eco-
nomization and therefore insufficient in solving
problems.

One of the most interesting areas reflecting
the turbulent relationship between economy and
law is the issue of intellectual property rights.
Indeed, for the vast majority of lawyers speci-
alizing in copyright, free access to intellectual
works is unacceptable. To put it more clearly, it
is essential that these products are treated like
other products traded in the markets for goods
or services. Otherwise, intellectual work owners
will not be rewarded for their efforts, and they
will be deprived of the property rights granted
to them by the law on their works. In such a
case, it may even come to the fore that people
will refrain from producing intellectual works.
Some of today’s economists claim that the above
approach to property rights is not entirely corre-
ct when it comes to information. According to
them, knowledge, unlike other goods and servi-
ces, is not something that diminishes when used.
Restricting access to information and informati-
on within the framework of property rights me-
ans that those who can access it without putting
an additional burden on anyone are deprived of
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them. This artificial constraint will limit the pro-
duction of collective knowledge and information,
thus hindering the growth of the common good
[5,297]. Today, the patent rights of pharmaceuti-
cal companies greatly limit access to these drugs
in developing countries or prevent free access to
musical works, literary works and databases on
the Internet. Therefore, the correctness of app-
lying a strict property right for these products,
which require almost no additional cost to be fre-
ely reproduced or accessed, is a matter of debate
in terms of economic analysis. Similar problems
are also encountered in the labor market today.
The developments, which liberal economists
define as the flexibility of the labor market and
which they believe will bring the economy to
an optimum, occur in parallel with the gradual
contraction of labor law and leaving its place
to ordinary commercial contracts. For example,
economists believe that the rules of employment
law limiting dismissals hinder the efficiency of
the labor market and argue that self-regulation
of the market will create the most effective si-
tuation, and that the judge will never be more
competent than the employer in evaluating the
economic decisions taken. For them, dismissal
is a conflict that needs to be resolved within the
company. Bringing this to court would distort the
nature of the dispute. In modern contract theory,
an extension of this belief, it is important to de-
velop appropriate incentives. Therefore, it would
be more economically correct to develop incen-
tives to replace judicial review. It is also possib-
le to spread such examples to topics such as the
definition and regulation of competition, public
service.

Economic Law. Although the relationship
between law and economics has been emphasi-
zed for a very long time, studies on economic law
have only been a sub-science since the 1970s,
beyond being school. With the acceptance of the
social state principle and the state’s interventi-
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on in the economic and social field, issues such
as the scope, method, organization, and judicial
review of these interventions have also started
to be the subject of investigation. The concept
of economic law has been the subject of many
researches, especially in Germany, and German
lawyers and economists pioneered the introduc-
tion of economic law [5, p. 297].

Eucken and Bohme, who are among the
founders of the Freiburg School, emphasized
the importance of creating an «economic cons-
titution» that would include the basic rules and
institutions of the political and economic order
in the 1930s. According to them, the free market
economy necessitates an economic constitution,
and the coexistence of law and economy is an
indispensable prerequisite for economic consti-
tutional policy. Since the economic order is not
a self-created order, the current competition sys-
tem in such an order is also insufficient, and it
is imperative that the state undertakes important
duties in determining and maintaining the ins-
titutional and legal framework that will enable
the competition in the market to function effecti-
vely. These rules, norms and institutions, which
constitute the legal framework of the economic
order. In other words, all kinds of legal norms,
rules and institutions that regulate the decision
and activity areas of economic units in order to
ensure the better functioning of the economic
order mean the economic constitution. Eucken
and Bohme draw attention to the fact that feu-
dal privileges and restrictions should be replaced
by free trade and contract freedom in order to
establish and maintain a well-functioning free
market economy, and that sub-constitutional is-
sues that show how the competitive market will
work within the established rules and rules that
make market competition work. They stress the
importance of distinguishing from each other the
constitutional rules that determine how they are
created and how they are enforced.
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In France, which was under the influence
of German theory on economic law, Bandeau
was one of the first to use the term «economic
legislation». For Bandeau, economic legislation
is permanent, immutable, sacred, unique and in-
ternational; replaces natural law; drives econo-
mic society. The concept of economic law was
included for the first time in Proudhon’s «Poli-
tical Capacity of the Working Class». Proudhon
argues that law has to find a solution to all the
contradictions of social life with international
consensus and argues that if the reorganization
of the society cannot be realized, the law will not
be able to fulfill its duty, and in this case, the eco-
nomic law will do the organization. According to
him, economic law will bring about a reconcilia-
tion between the various groups participating in
economic activity and will make social justice
work. Among the rules of economic law, which
are evaluated within the public law in France,
there are rules regarding nationalization, public
enterprises, planning, control of foreign trade
and economic mergers.

In the globalization process we are in, the
increasing convergence of nations in terms of
economy, politics and communication and the
removal or reduction of the restrictions adopted
by the states in the economic management lead
to the development of new financial instruments
and methods, on the one hand, and on the other
hand, resulting in the free movement of capital
between countries. It allows financial markets
and institutions to integrate with each other. As
this situation inevitably affects legal systems,
economic law has also begun to gain an interna-
tional structure. In this context, the titles of new
institutions, international agreements, internatio-
nal cartels and competition law, which are outsi-
de the scope of traditional international commer-
cial law and mostly related to international trade,
established between states or above, constitute
the subject of international economic law.
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A. The Concept of Economic Law. Althou-
gh economic law has established itself as a legal
reality in almost all modern industrialized socie-
ties, it is seen that an agreed definition and scope
has not yet been reached. Many different views
have been put forward in the doctrine about the
definition and scope of economic law:

Darmstaedter; defined economic law as the
law that provides for the satisfaction of econo-
mic needs. In this respect, debts, goods, trade,
companies, valuable papers, intellectual and in-
dustrial rights, tax and financial law are included
in this concept.

According to Headman, the prevailing law
dealing with economics is called economic law
in its entirety.

According to Goldschmidt, economic law
should be understood as the law specific to the
organized economy.

Casket defines economic law as the law of
the economic entrepreneur.

Similarly, according to Schumann, economic
law is the name of the law that regulates the rela-
tions of entrepreneurs with the state.

Hamel and Laggard consider economic law
as an extension of commercial law and argue that
issues such as professional organization and the
discipline of economy should be added to this.

According to Hammerless, economic law is
exclusively law specific to the directed economy
of the state.

According to the view defended by Gierke
and Kiraly, economic law is understood as the
branch of law dealing with the specific problems
of the modern economy and industrial system.

Today, the concept of economic law is hand-
led in two ways, one in a narrow sense and the
other in a broad sense. In the narrow sense, eco-
nomic law is the name of the authoritarian and
interventionist law that regulates the production
and consumption of goods and services. In other
words, it is the intervention of the state in eco-



QANUN 01 (327), 2022

nomic life. This intervention may be at the nati-
onal level, such as in the fight against inflation,
as well as aid to the steel industry, etc. may also
come to the fore in the sectorial plan. In this sen-
se, the subject of economic law is the direction,
regulation and supervision of economic life by
the state with various regulations and contracts
(concession agreements, build-operate-transfer
agreements, etc.). Within the framework of eco-
nomic law, with orders and prohibitions such as
state, tax, price control, monetary and fiscal po-
licies, cartel and unfair competition regulations.
It can bring effective regulations on production
and consumption with limitations such as plan-
ning to a certain extent and incentives such as
production and investment incentives, state aids,
government purchases. As such, economic law
can also be considered as a tool of economic po-
licy [1, p. 128].

In a broad sense, economic law is the bran-
ch of law that regulates economic development
and organization, whether it arises from the ac-
tivity of the state, private enterprise, or both.
Accordingly, the general rules regulating difte-
rent areas such as trade, punishment and tax le-
gislation serve an economic purpose in order to
regulate all aspects of economic life, to regulate
the economy, changing and developing econo-
mic life and relations, to secure the legitimate
commercial activities and earnings of busines-
ses individuals. The main purpose of these rules
regarding the regulation of economic life is to
provide general and economic public order by
protecting the economic activities of the soci-
ety and individuals. Therefore, economic law is
faced with the task of preserving the realized
balances on the one hand, and ensuring deve-
lopment and mobility while remaining in order
on the other. In this framework, the structuring
of enterprises, their management, basic functi-
ons, decision-making methods, customer relati-
ons, market behaviors, relations with other en-
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terprises and the state, as well as privatization
policies, planning, public enterprises, control of
foreign trade, economic crimes, and etc. gene-
ral topics are also covered.

B. Sources of Economic Law. The main
objectives of modern democratic states are to
ensure macroeconomic stability, to reach high
employment levels, to increase the level of edu-
cation and training, to provide equal opportuni-
ties, to support innovation and entrepreneurship,
to meet high quality standards in the fields of en-
vironment, health and social security in order to
increase the economic and social welfare of the
people. Developing policies to achieve it. “Re-
gulation” is one of the important tools to achieve
these public policy goals [5, p. 298-299].

It has been argued that economic law, which
regulates economic life, is not based on a sing-
le legal source, since it constitutes a whole that
includes public law and private law sections. In
this respect, the rules that come into force within
the framework of different branches of law also
constitute the source of economic law to the ex-
tent of their relevance.

According to one view, in socialist economi-
es where central planning is general and binding,
and in mixed economies where public economy
enterprises are also included, the legal rules re-
garding the economic order constitute the rules
of public law in terms of internal relations; The
legal rules regulating the market economy and
the establishment and functioning of private eco-
nomy enterprises and the relations between them
constitute the commercial (economic) law bran-
ch of private law.

Whether it is considered in public law or pri-
vate law, the definition and scope of the econo-
mic duties and powers of the states find their pla-
ce primarily in the constitutions. As a matter of
fact, contemporary constitutions and laws have
adopted various rules regarding the economy,
and therefore economic law.
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CONCLUSION 1S necessary to emphasize at the beginning the

In the preparation phase of the article, due | difficulties experienced in presenting. Criticisms
to the limited access to foreign sources dealing | and suggestions on this subject, which has just
with the subject, the fact that the subject has not | started to find a place in the law and economics
been adequately covered in our country, and the- | literature, are important in terms of being help-
refore few sources have been found, it presents | ful and guiding as well as shedding light on new
a comprehensive review, while presenting the | studies to be done.

study to the reader with a systematic content. It
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Domirli Kamil flqar oglu
IQTISADI HUQUQLARIN KONSEPSiYASI
XULASO

Bu mogqalodo kogori comiyyatdon oturaq comiyyato kegidlo baslayan, kond tosorriifati comiyyotindon sonaye
comiyyatino kecidlo davam edon vo informasiya comiyyati ilo yoluna davam edon “hiiqug-iqtisadi miinasibatlor”lo
birlikds iqtisadi inkisafin yaratdigi miixtalif hiiquqi problemlori qarsilamaq va iqtisadi hoyati yeni bir anlayisa uy-
gunlagdirmaq mogsadi vardir. Bu moaqalodo tonzimlomo mogsadi dasiyan “igtisadi hiiquq” sahosinin ohato dairasini
genislondirmomok {i¢iin, “iqtisadi konstitusiya” vo ya “konstitusiya iqtisadiyyat’” mdvzusunun, imumiyyatls, dovlotin
igtisadi salahiyyatlorinin mohdudlasdirilmasini ifads edan konstitusiyadan bohs edilmomisdir.
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Jamupau Kamunb Uasrap orny
KOHIENIOUA 9dKOHOMUNYECKHUX ITPAB
PE3IOME

B oT0ii crarhe, Hapsly C «OTHOIIECHWSMHU [paBa M DKOHOMUKHY», HAYABIIUMHCS C IEPEXoja OT KOYEBOTO
00IIIeCTBa K OCEAJIOMY, MPOJODKUBIIMMUCS MEPEXOJOM OT CEIIbCKOXO3SHCTBEHHOrO OOIIECTBA K HHIYCTPUAILHOMY
U MPOIOJDKAOIIMMHU CBOU MyTh ¢ MH(OPMAIIMOHHBIM OOIIECTBOM, OHHM HAIEJICHbI Ha PEIlaTh Pa3inuyHble MPABOBbIC
po0JIEMbI, BBI3BAHHBIE YKOHOMHUUECKUM Pa3BUTHEM, U aallTHPOBATH YKOHOMUYECKYIO KU3Hb K HOBOMY MOHHUMAHHMIO.
B 9T0i1 cTarbe paccMaTpuBaeTCsl OTpacib «IKOHOMHYECKOTO TpaBay, KOTOpas HAlpaBieHa Ha PeryJupoBaHUe, YTOOBI
HE pacupsTh chepy NpPUMEHEHHs, MPEAMET «IKOHOMHUYECKOW KOHCTUTYIMUY WM «KOHCTHTYIHOHHOW YKOHOMUKNY,
KOTOpasi O0OBIYHO BBIPAXKAET OrPaHUYCHHUE DKOHOMHUYCCKHX MMOJHOMOUHI TOCYAapCcTBA € MOMOIIBIO KOHCTHUTYIHUS HE

YIIOMUHAJIACK.

Rayei: h.ii.f.d. G.A.Rzayeva

Toqdim edan: h.ii.e.d., prof. H.S.Qurbanov
Daxil olma tarixi: 16.12.2021

Tokrar islonma tarixi: 21.01.2022

Capa imzalanma tarixi: 27.01.2022

96



MULKI VO INZiBATi PROSESSUAL HUQUQ

Qasimov Tabriz Nazim oglu,

QANUN 01 (327), 2022

Azorbaycan Respublikasinin Prezidenti yaninda Dévlot Idaragilik Akademiyasinin magistrant:
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MEDIASIYA INSTITUTUNUN TARIXI,
AZORBAYCAN RESPUBLIKASININ
“MEDIASIYA HAQQINDA” QANUNU
VO ONUN BIR SIRA MADDOLORINO
OLAVO VO DOYISIKLIKLORLO BAGLI
TOKLIFLOR

Acar sozlor: “Mediasiya hagqinda” Azar-
baycan Respublikasinin Qanunu, Avropa Parla-
menti, mediasiya, mediasiya prosesi, mediator,
toraflar, miibahisa.

Knroueevie cnosa: 3axon Azepbaiiosxcanckoii
Pecnyonuku «O meduayuu», Eeponapnamenm,
meouayus, npoyecc meouayuu, Meouamop, cmo-
POHbI, Cnop.

Keywords: Law of the Republic of Azerba-
ijan “On Mediation”, European Parliament,
mediation, mediation process, mediator, parties,
dispute.

[ ]
nsanlarin sosiallagsmasi ilo onlar arasinda

miixtolif miinasibotlordon yaranan miiba-
hisolor zaman ke¢dikco qagilmaz olmusdur. Bu-
nun osasinda iso insan tobioti vo ondan omolo
golon miixtalifliklor dayanir. Bu sobabdon mii-
bahisalorin tarixi insanla yasiddir. Xiisusilo
glinlimiizdo sonaye vo texnikanin inkisafi, gohor
orazilorinin genislonmasi, insanlarin orta yasinin
yiiksolmasi vo say artimi, onlarin bitmoyan eh-
tiyaclart vo bunun garsiligi olaraq Yer kiirasinin
ehtiyatlarmin tiikonmasi prosesi comiyyatds in-
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sanlar arasinda miibahisalorin artmasia sobab
olmusdur.

Mediasiya tarixon ictimai miinasibatlorin bir
hissosi olmusdur. Mediasiya prosesi comiyyotdo
insanlar arasinda miioyyon masalslorlo bagh
miibahiso yaranarkon ii¢lincli soxsin bu miiba-
hisaya daxil olmasi ilo toroflor arasinda raziligin
oldo olunmasi mogsadilo hoyata kegirilon bir
faaliyyotdir. Umumiyyotlo, mediasiya dedikdo,
miiasir comiyyatds insanlar arasinda mdveud ic-
timai miinasibatlorin miixtalif sahslorinds yara-
nan miibahisolorin mediatorun istiraki ilo ho
yata kegirilon alternativ holli tisullarindan biri
basa diistiliir. Diinya dovlatlorinin ganunvericilik
sistemindo mediasiya institutuna miixtolif toriflor
verilmis, eloco do bir ¢cox miislliflor torafindon
spesifik yanagmalar edilmisdir. I1k yarandig1 vaxt-
larda, eloco do orta osrlords mediasiya foaliyyati
dovlatlar tarafindon normativlosdirilmomisdir [6,
s. 69].

Mediasiya yalniz XX osrin II yarisindan bag-
layaraq totbiq edilmis vo qanunvericilik aktlari
vasitasilo onun normativlesdirilmesi hoyata ke-
cirilmisdir. Miiasir mediasiyanin tarixi 1960-c1
illordon Amerika Birlogsmis Statlarindan (ABS)
baslamis, daha sonra 1980-ci illords Ingiltars vo
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Avstraliya, 1990-c1 illordo iso Avropa 6lkoalorine
yayilmisdir. Avropa 6lkolori mediasiyanin totbi-
qine ilkin vaxtlarda garsi olmuslar. Anqlo-sak-
son hiiquq sistemina daxil olan dévlotlordo me-
diasiyanin totbiqi daha tez baslamisdir. Avropa
Olkolorindo kommunist rejimlori dagildigdan
sonra mediasiya miibahislorin holli {isulu kimi
1990-c1 illordon sonra Amerika Birlogsmis Stat-
larinin maliyya dostayi asasinda totbiq edilmoya
baslamis, Polsada, Slovakiyada, Macaristanda,
Bolgaristanda, Ukraynada vo Rusiyada mediasi-
ya markozlori yaradilmigdir.

ABS-da ilk olaraq mediasiyanin inkisafi od-
liyyo sistemindoki islahatlardan sonra yaranma-
ga baslamisdir. 1965-ci ildo Prezident yaninda
Hiiqug-Miihafizs vo Odalot Miithakimasi Komis-
siyasi xalqin va dovlatin diggetini mshkomalarin
hoddon artiq yiiklonmasina colb etdi vo miibahi-
solarin alternativ halli yolu kimi mediasiyanin
genislonmasinin magsadomiivafiqliyini irali siir-
dii. Bundan sonra mediasiya ilo tonzimlonacok
miinasibatlor dairasi miioyyon edilmoys basla-
nildr.

Avropa Surast miibahisslorin alternativ halli
iisullarindan olan mediasiyaya xiisusi ohomiy-
yot vermoklo iizv dovlatlorin ganunvericilik
sistemindo tonzimlomo islorinin aparilmasi-
na dostok olmugdur. 1998-ci il tarixli Vyana
Faaliyyot Plan1 vo 1999-cu il tarixli Tampere
Avropa Zirvasi ¢orgivasindo Avropa Surasi lizv
dovlatloro mohkomodon konar miibahisalorin
halli tisullarinin totbiq edilmosi barado cagiris-
lar etmis vo Avropa Komissiyasina “Yasil Kitab”
hazirlamagi tovsiye etmisdir. Avropa Komis-
siyast torofindon 19 aprel 2002-ci il tarixindo
“Miibahisalorin Alternativ Halli Usullar1 barado
Yasil Kitab” hazirlanmigdir. Bu kitabda miilki vo
ticarot hiiququnda miibahisolorin mohkomodon
konar alternativ yollarla holli barado niimunavi
osasnamo hazirlanmis, mediasiya ilo mahkoma
foaliyyoti arasinda forglor miioyyon edilmis vo
iistiin cohatlor vurgulanmigdir [5, s. 8].
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Homginin mediasiyanin Avropa Birliyine
daxil olan dovlatlords do totbiq edilmasi ilo bag-
11 Avropa Parlamentinin “Miilki vo kommersiya
islorindo vasitaciliyin bazi aspektlorino dair”
21 may 2008-ci il tarixli 2008/52/EC sayl Di-
rektivi xtisusi ohamiyyato malikdir. Direktiv 14
maddadon ibarotdir vo onun 1-ci maddesinin
1-ci bandindo gostarilir ki, “bu Direktivin mog-
sadi miibahisolorin alternativ hollino ¢ixis1 asan-
lagsdirmaq vo vasitogilikdon, yoni mediasiya-
dan istifadoni togviq etmoklo vo mediasiya ilo
mohkomo icraati arasinda balanslasdirilmis ola-
geni tomin etmoklo miibahisolorin siilh yolu ils
hallini tosviq etmokdir”. Homginin Direktivde
mediasiyanin  samil olundugu miinasibatlor
dairasi, anlayislar, mediasiya vo mohkomao icra-
at1 arasindaki qarsiligli olags, mediasiya prosesi
naticasinda gorarin icrasi va diger masalalor 6z
tosbitini tapmisdir [3].

Mediasiyanin totbiqinin diinyanin bir ¢ox
dovlatlorinds genis viisot almasi, eloco do bu ins-
titutun totbiqi ilo mohkomolarin is yiikiiniin azal-
mast vo mediasiya prosesi vo onun naticalorinin
somaraliliyi bu institutun Azorbaycan Respub-
likasinda totbigini miimkiin etmisdir. Belolik-
lo, miibahisolorin alternativ hoalli {isullarindan
olan mediasiyanin toskili sahosindo ictimai
miinasibatlori tonzimloyon, mediasiyanin mog-
sadlarini, prinsiplorini, hoyata kecirilmosi qay-
dalarin1 vo mediatorlarin statusunu miioyyon
edon “Mediasiya haqqinda” Azorbaycan Res-
publikasinin 29 mart 2019-cu il tarixli 1555-
VQ némrali Qanunu qgobul edilmisdir. Qanunla
olagadar olaraq Azorbaycan Respublikasinin
Nazirlor Kabineti “Mediasiya prosesinin hayata
kecirilmosi Qaydasinin tosdiq edilmasi haqqin-
da” 05 sentyabr 2019-cu 1l tarixli 385 nomrali
vo “Ilkin mediasiya sessiyas1 zamani1 mediasiya
xidmotinin gostorilmosino gors haqqin vo digor
xarclorin moblagi”nin tosdiq edilmoasi barads”
15 iyul 2019-cu il tarixli 308 ndmrali gorarlari
gobul etmisdir.
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Homg¢inin bir sira texniki vo toskilati mo-
sololorin halli mogsadilo 02 yanvar 2019-cu il
tarixindo “Mediasiya haqqinda” Qanuna uy-
gun olaraq Mediasiya Surasiin tosis edilmasi
vo mediasiya ganunvericiliyinin totbiqi mog-
sodilo Avropa Ittifagmin Azorbaycandaki nii-
mayandaliyinin dostoyi ilo is¢i qrupu yaradil-
migdir. Qeyd edok ki, “Mediasiya haqqinda”
Azorbaycan Respublikasinin Qanunu (bundan
sonra — Qanun) 5 fasil — “Umumi miiddoalar”,
“Mediatorun foaliyyati”, “Mediasiya Surasinin
foaliyyeoti”, “Mediasiya prosesi”, “Yekun miid-
doalar” vo 39 maddaden ibaratdir. Hesab edirik
ki, Qanunda tosbit edilmis bir sira normalarin
tokmillogsmasi zoruridir.

Belo ki, Qanunun 1.0.1-ci maddssino osa-
son, mediasiya — mediatorun (mediatorlarin)
vasitogiliyi ilo toroflor arasinda yaranmis miiba-
hisonin qarsiligh raziliq ssasinda halli ilo bagl
hamin Qanunla miisyyen olunan prosesdir. Me-
diasiyaya verilon anlayis diinya dovlatlorinin
qanunvericilik sistemino vo bu sahado mov-
cud nozoriyyslora uygundur. Qanunun 1.0.2-ci
maddosindo iso toroflor dedikdo, tokco hiiquqi
va fiziki soxslor (o climlodon, hiiquqgi soxs ya-
ratmadan sahibkarliq foaliyyastini hayata kegiron
fiziki soxslor) deyil, habelo mediasiya prosesi-
nin totbiqing raziliq vermis inzibati orqanlar da
nazords tutulur [2]. Lakin diinya dovlstlorinin
oksariyyotindo, homginin Tiirkiyo Respublika-
sinin qanunvericilik sistemina osason toraflor
qismindo fiziki vo hiiquqi soxslor nozordo tu-
tulur. Distintirtik ki, inzibati orqanlarin torof
qismindo ¢ixis etmosi praktiki olaraq toroflor
arasinda borabarlik prinsipini pozmus olacaq-
dir. Homginin torof gismindo ¢ixis edon ddvlot
orqaninin miibahisonin halli liglin 6z statusundan
istifado etmosi vo sui-istifado hallarmin yaran-
mast istisna deyil.

Bundan slava, Avropa Parlamentinin “Miil-
ki vo kommersiya islorindo vasitogiliyin bozi
aspektlorino dair” 21 may 2008-ci il tarixli
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2008/52/EC sayli Direktivinin 1-ci maddasinin
2-ci hissasino osason, mediasiya xiisusilo golir,
gomriik vo ya inzibati masololora vo ya dovlatin
dovlat hakimiyyetinin hayata kegirilmasi zamani
horokot vo ya horokotsizliyo goro masuliyyatino
samil edilmir [3]. Azorbaycan Respublikasi Av-
ropa Birliyino daxil olmasa da, hesab edirik ki,
Olkomizds hoyata kegirilon siyasot vo mediasi-
yanin tatbiqinin somaraliliyi baximindan Avropa
Parlamentinin mdvqeyi nazors alinmalidir.

Bu osaslara goro toklif edirik ki, inzibati
orqanlar torof qismindo mediasiya prosesinds is-
tirak etmomalidir.

Qanunun 1.0.11-ci
miibahiso — toroflor arasinda yaranmis (vo ya ya-

maddosino  9sasan,
rana bilocok) homin Qanunun 3.1-ci maddoesindo
nazords tutulmus miibahisadir.

“Normativ hiiquqi aktlar haqqinda” Azor-
baycan Respublikasinin 21 dekabr 2010-cu il
tarixli 21-IVKQ nomroli Konstitusiya Qanunu-
nun 25.4-cli maddasing asason, normativ hiiquqi
aktin normalar1 yigcam sokildo, osason tosdiq
formasinda vo indiki zamanda ifado edilmalidir
[4]. Bu sababdon Qanunun 1.0.11-ci maddasindo
“yaranmig” soziinii “movcud olan” ifadosi ilo
ovoz etmok daha moqsadomiivafiq olacaqdir.
“Yaranmis” soziiniin normada ifado olunmasi
cari voziyyatdo miibahisonin mévcud olub-ol-
mamasini geyri-miioyyon edir. Fikrimizca, Qa-
nunun 1.0.11-ci maddesindo “yaranmis” sozil
“md6vcud olan” ifadasi ilo avaz edilmalidir.

Qanunun 3-ci maddesinde mediasiyanin
miilki islor vo kommersiya miibahisaloring, ailo
miinasibatlorindon, amok miinasibatlorindon vo
inzibati hiiquq miinasibatlorindan irsli galon mii-
bahisalors totbiq edilmosi miioyyon edilir. Kom-
mersiya miibahisalori, hamginin ailo vo omok
miinasibatlorinden irali golon miibahiselor iizra
mohkomoyo miiraciot etmomisdon ovval ilkin
mediasiya sessiyasinda istirak tolob olunur [2].
Hesab edirik ki, mediasiyanin cinayot hiiquq
miinasibatlorindon

iroli golon miibahisolora
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totbiq edilmasi mogsadomiivafiq olar. Bu mosalo
ilo bagli ABS-da maraqli tocriibo movcuddur.
Belo ki, XX osrin 70-ci illorindo Ingiltara, Fran-
sada va s. 6lkaloar, xiisuson ABS avvalco yetkin-
lik yasina ¢catmamuislarin islori iizra, sonralar iso
yetkin soxslor barasindo mediasiya institutunun
cinayotkarlarla borpaedici is aparan ictimai vo
dini toskilatlarin faaliyyatine totbiq edilmasi ilo
bagli program hazirladilar. Program ABS-da “Vi-
ctim Offender Mediation” adlanirdi vo artiq 80-
ci illordo ABS-in 94 mohkomo dairasindon 42-
da totbiq edilirdi. Ilk illordo mediasiya yetkinlik
yasina ¢atmayanlar torofindon toradilon boyiik
ictimai tohliiko tdratmoyan cinayatlor {izra tatbiq
edilirdiss, sonradan agir cinayatlor lizro vo yet-
kinlik yasina ¢atmis soxslor torafindon téradilon
cinayatlora do totbiq edilirdi. Hotta Ohayo Stati-
nin gqanunvericiliyindo bels bir norma tosbit edil-
misdi ki, cinayat prosesinda toraflor vo mohkoma
biitiin vo ya cinayat iginin bazi masaloalori iizra
mediasiyaya miiraciot edo bilor [7, s. 128].

Homginin bu istiqgamotdo basqa bir tocriibo
Azorbaycan Respublikast ilo qonsu olan dov-
latlordo movcuddur. Belo ki, Rusiya Federasi-
yasinin 27 iyul 2010-cu il tarixli “Vasitogilorin
istirak1 ilo miibahisalorin alternativ holli” adli
Federal Qanununa osason, mediasiya cinayot
mithakimo icraatinin hom istintaq, hom do moh-
komo prosesindo totbiq edilo bilor. Qanunun
150 va 172-ci maddslori mohkomalarin iizaring
torofloro mediasiya xidmotindon istifadoni toklif
etmayi 6hdolik kimi qoyur. Homin qanunun 169-
cu maddosino osason, toroflor mediasiya xid-
motindon istifado etmoya raziliq versolor cinayot
isinin baxilmasi 60 giin miiddstino toxirs salina
bilar. Mahkomas torafindon bu miiddst mohdud-
lagdirila bilmoz.

“Mediasiya haqqinda” Qazaxistan Res-
publikasinin 28 yanvar 2011-ci il tarixli Qa-
nunu vatondaglara vo hiiquqi soxslore yaran-
mis miibahisalorin dovlot orqanlarina miiraciot
etmadon hall etmaya imkan verir. Qazaxistan Res-
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publikasinin qanunvericiliyino asason, cinayat
miithakimo icraatinda mediasiya togsirlondirilon
soxslo zarar¢okmis soxs arasinda yiingiil vo ya az
agir cinayatlorin toradilmasi ilo slagadar tatbiq
edilo bilor. Qeyd edilonlora osason miioyyon
etmak olur ki, mediasiyanin cinayst hiiquq mii-
nasibatlorindon irali golon miibahisalara totbiq
edilmo tarixi kecon asro dayanir vo hazirda bir
cox dovlatlords totbiq edilmokdadir. Toklif edirik
ki, diinya dovlatlorinin tocriibasine osaslanaraq
Azorbaycan Respublikasinda bdoyiik ictimai
tohliiko térotmoyon vo az agir cinayatlor toradon
soxslorin cinayot mithakimas icraat1 zamani vo ya
cinayat miithakimo icraatinadok mediasiya totbiq
edilmolidir.

Qanunun 6.3-cli maddosino osason, mediasiya
miibahisonin hallinds toraflorin amokdashgina,
habelos {insiyyat vo danisiglara asaslanir.

“Normativ hiiquqi aktlar haqqinda” Azor-
baycan Respublikasinin 21 dekabr 2010-cu il
tarixli 21-IVKQ noémroli Konstitusiya Qanunu-
nun 25.1-ci maddasinoe asason, normativ hiiquqi
aktlar daxilon uzlagdirilmali, montigli qurulma-
It vo normayaratma texnikasina uygun olmali-
dir [3]. Mediasiya prosesi, toroflorin hiiquq vo
vozifolori, mediatorun soalahiyyatlori Qanunla
tonzimlonir. Mediasiya totbiq edilorkon mii-
bahisonin holli istigamotindo hoyata kegirilon
foaliyyast do gqanunvericiliyo uygun olmali-
dir. Hesab edirik ki, mediasiya tokca toraflorin
omokdasligina, iinsiyyot vo danisiqlara de-
yil, eyni zamanda qanuna osaslanmalidir. Bu
sabobdon bildiririk ki, Qanunun 6.3-cii maddosi
“6.3. mediasiya miibahisonin hollinds toroflorin
omokdasligina, habelo iinsiyyot, danisiglara vo
Qanuna osaslanir” redaksiyasinda verilmolidir.

Qanunun 7.1-ci maddasino asason, mediasiya
zamani mediator miistaqil vo qorazsiz olmalidir.
Mediator mediasiya prosesini hoyata kegiron za-
man toraflordon, dovlst vo yerli 6zlinliidaroetmo
orqanlarindan, hiiquqi vo fiziki soxslorden asi-
It olmamalidir vo mediasiya zamani adigokilon
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organlarin vo soxslorin mediatorun foaliyystino
miidaxiloesino yol verilmir [2]. Qanunun 9.2-
ci vo 12.2.3-cii maddalorino asason, mediasi-
ya prosesi zamani toroflor garsiligh razilasma
osasinda Qanuna uygun olaraq, mediasiya pro-
sesinin totbiqinin, onun hoyata kecirilmasinin,
basa catdirilmasmin biitlin sortlorini  sorbost
sokildo miioyyon edo bilor vo mediator mediasi-
ya zamani toraflorin razilig1 ¢argivesinds harokot
etmolidir. Mediasiya prosesindo toraflorin birgo
monafelori osas gotliriilmoklo miibahisa hall
edilmoalidir. Qanunun 9.2-ci, 12.2.3-cii vo digor
maddolorindon miioyyon etmok olur ki, me-
diasiyada osas rola toroflor malik oldugundan
prosesin istigamotinin miioyyon edilmosi vo
idaroetmo masalolori toroflordo olur. Homginin
toraflorin hiiquqlart imkan verir ki, onlar me-
diasiya prosesinin gedisino miidaxilo etsinlor
vo moveud istigamati doyisdirsinlor. Bu hal iso
istor-istomoz mediatorun foaliyyotino tosir edir.
Qeyd edilonlors asasan toklif edirik ki, Qanunun
7.1-ci maddasinds “toraflordon” sozii yerins “har
hansi torofdon” ifadasi istifado edilmalidir.

Qanunun 8.1-ci maddosino osason, toroflor
arasinda ayri sort miioyyon edilmoyibso, media-
siya qapal1 kegirilir. Qanunun 8.4-cii maddesina
osason, konfidensialligla bagli norma mediasiya
zamani agir vo xiisusilo agir cinayot hadisalori
haqqinda aldo olunan molumatlarin verilmasi,
habelo cinayat miihakimo icraati zamani1 media-
siyaya aid molumatlarin agiglanmasi vozifasinin
mohkoma gorar1 ilo miioyyon edilmosi hallari-
na samil olunmur. Fikrimizcs, konfidensialligla
bagli normanin totbiq dairasi genislonmali, tokco
cinayotlo olagodar icraatlara deyil, hoamginin
“fiziki vo ya hiiquqi soxslorin hiiquglarinin
ohomiyyatli doracads pozuldugu digor mohkomo
icraatlarina” da samil olunmalidir.

Bundan olavs, Qanunda mediatorun anlayi-
s1, hiilquq va vazifalori, intizam mosuliyyatine
colb edildiyi, etiraz {igiin osaslar, homg¢inin
foaliyyatini dayandirdigi hallar 6z tosbitini tap-
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migdir. Qanunun 1.0.3-cii maddosino osason,
mediator — pesokar osasda mediasiya prosesinin
hoyata kecirilmasi ti¢ilin toroflorin calb etdiyi vo
ya mediasiya toskilat1 torafindon toyin olunmus,
homin Qanunun toloblarina cavab veron fiziki
soxsdir. Mediator olmaq istoyan fiziki soxs ali
tohsilo malik olmali, 25 yas1 tamam olmali, on
az1 3 illik is stajina malik olmali vo mediatorla-
rin ilkin hazirlhigr tizro tolimi bitirorak miivafiq
sertifikat1 oldo etmolidir. Mohkomo torafindon
foaliyyat gabiliyyati olmayan vo ya mohdud fo-
aliyyot qabiliyyatli hesab edilmis soxslor, ba-
rosindo  tibbi

tatbigina dair mohkamaonin ganuni qlivvaye min-

xarakterli macburi todbirlorin
mis qorart olan soxslor vo mohkumlugu 6denil-
momis vo ya gotiirlilmomis soxslor mediator ola
bilmozlor. Mediator ganunla qadagan olunma-
yan istonilon diger faaliyystlo masgul ola biler.
Diistiniirtik ki, mediasiya spesifik proses oldugu
ticlin istonilon ixtisas lizra ali tohsilo malik olan
soxsin mediator olmasi moagsadomiivafiq deyil.
Bu qaydaya o halda icazo verilo bilor ki, miiva-
fiq dovlotin ohalisi mediasiya prosesi ilo bagl
xeyli tacriiboyo malik olsun vo aidiyyati xalq
bu prosesi tamamilo monimsasin. Yol verilmis
pozuntunun agirliq dorocesindon asili olaraq
mediatora qarst xabordarliq, tohmot, 1 aydan 6
ayadok miiddoto mediator foaliyyotini hoyata
kegirmok hiiququnun dayandirilmast noviindo
intizam mosuliyyati todbirlori totbiq edilir. Me-
diatora gars1 intizam todbirlori Mediasiya Sura-
siin qoarart ilo totbiq edilir. Mediatora qars1 inti-
zam tadbirlori pozuntunun bas verdiyi tarixden
1 il miiddatinda totbiq edilir. Intizam icraatinin
hoyata kecirilmosi qaydasi Mediasiya Surasi
torofindon miioyyon olunur. Qanunda Mediasi-
ya Surasinin vo mediasiya togkilatinin anlayisi,
foaliyyat istigamatlori, yaranma asaslari, hiiquq
vo vozifolori, mediasiya toskilatinin Mediasiya
Surasinin lizvliiylino gobul qaydasi va ¢ixarilma
osaslari, foaliyyatino xitam verilmasi vo dayan-
dirilmasi hallar1 6z oksini tapmisdir [2].
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Homginin mediasiya prosesi toroflor ara-
sinda baglanan “mediasiya prosesinin totbiqi
barodo miigavilo” asasinda vo ya Qanunun 28-
ci vo 29-cu maddolorine uygun olaraq ilkin
mediasiya sessiyasinda istirak etmoklo hoyata
kegirilir. Iqtisadi miibahisolor, homginin aila vo
omok miinasibatlorindon irali golon miibahisolor
iizro mohkomoyo miiraciot etmomisdon ovval
toroflor ilkin mediasiya sessiyasinda istirak
etmolidirlor. Ilkin mediasiya mocburi xarakter
dastyir vo toroflor arasinda mediasiyanin hoyata
kegirilmasi ilo bagl razilagsma oldo olundugu
togdirdo “mediasiya prosesinin totbiqi barodo
miiqavilo” baglanir. Qanunda mediasiya prose-
sinin baslanmasinin 3 osas1 geyd edilib: a) me-
diasiya prosesi bir torofin digor torofs qanunla
nozards tutulmus qaydada toklifi gdondordiyi
andan; b) toklif olmadigda iso ganunla nazordo
tutulmus hallarda toroflorin ilkin mediasiya ses-
siyasinda istirak etdiyi andan; c) toroflor arasinda
“mediasiya prosesinin totbiqi barods miigavils”
baglandig1 andan. “Mediasiya prosesinin totbiqi
barado miiqavilo” toroflor arasinda yaranmis
miibahisonin mohkomoya verilmasine godor voya
mohkomads igo baxilan zaman totbiq edils bilar.
Mediasiya prosesindo toroflor 6z mévgelorino va
miibahisonin halli sortlorino dair tokliflorini ya-
z1l1 vo ya sifahi gokildo bildirirlor. Proses zamani
toraflor miibahisonin halli sartloring dair raziliga
golirlor.

Molum oldugu kimi, mediasiyanin genis ya-
yilmis 3 tisulu var: asanlagdirici, doyarlondirici
va holledici. Qanunun 24.6-c1 maddasine (me-
diasiya prosesinin hor hanst morhoalosindo me-
diator miibahisonin halli mogsadils toraflor ligiin
6hdslik nazords tutmayan sifahi voyayazili toklifi
irali siira bilar) asason, miioyyan etmok olur ki,
Azorbaycan Respublikasinda totbiq edilon medi-
asiya holledici iisula yaxin olsa da, edilon toklif
ohdslik yaratmadig: {igiin dayarlondirici media-
siya tisulu hesab edilmolidir. Mediasiya prose-
sinin iimumi miiddoti 30 giindon artiq olmaya-
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raq davam edo bilar. Miibahisanin miirokkabliyi
nozors alinaraq toroflorin razilagmasi ilo media-
siya prosesinin miiddati daha 30 giin miiddatina
godor uzadila bilor. Bundan olavo, mohkomo
prosesinin istonilon moarhslosindo mohkoma isin
hallarini nozors alaraq 6z togobbiisii vo toraflorin
razilig1 ilo, yaxud toroflorden birinin miiraciati vo
digor torofin raziligi ilo onlara miibahisonin me-
diasiya vasitosilo hollini toklif eds bilor. Barisiq
sazisi toroflor arasinda yazili formada baglanir.
Barisiq sazisi toroflor vo mediator (mediatorlar)
torofindon imzalanir. Barisiq sazisinin niisxalori
toroflorin vo toqdim ediloscoyi organlarin (qu-
rumlarin) sayma uygun olaraq tortib olunur. Ba-
ris1q sazisi imzalandig1 giindo toroflore toqdim
edilmolidir. Barisiq sazisindo ayr1 sort nozordo
tutulmayibsa, imzalandig1 giindon toraflor tigiin
macburi xarakter dastyir. Ayr1 miiddst miioyyan
edilmoyibsa, barisiq sazisi imzalandig1 giindon
10 giin miiddatindo koniillii sokildo icra olun-
malidir. Ogor barisiq sazisinin koniillii icrasin-
dan imtina olunsa, torof (o ciimlodon mohkomo
baxisinda olan islor iizra torsf) barisiq saziginin
maocburi icrasi iiglin mohkomoyo miiraciot edo
bilor.

Mediator vo ya mediasiya toskilati mediasi-
yani 0donisli osaslarla hayata kecirir. Mediator
vo ya mediasiya toskilati 6z razilig1 ilo media-
siyani 6donigsiz osaslarla da hoyata kegiro bilor.
Mediatora vo ya mediasiya togkilatina 6denilon
haqqin mablagi mediasiya sessiyasi baglanana
gadar (agor ilkin mediasiya hoyata kegirilmigsa,
toroflorin raziligi ilo sonraki mediasiya sessiyasi
baslanana qodor) toroflorlo mediator vo ya medi-
asiya toskilati arasinda mediasiya xidmaotlorinin
gostorilmosino dair miigavile ilo miioyyon olu-
nur. Azorbaycan Respublikast Nazirlor Kabi-
netinin “Ilkin mediasiya sessiyasi zamani me-
diasiya xidmotinin gdstorilmosino gora haqqin
vo digor xarclorin moblagi”nin tosdiq edilmasi
barado” 15 iyul 2019-cu il tarixli 308 némrali
Qorarinda ailo vo amok miinasibatlorindon irali
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golon miibahisalor lizro xidmot hagqinin moblogi
50 manat, kommersiya (iqtisadi) miibahisolor
lizro iso iddia qiymatindon asili olaraq 20-400
manat arasinda doyisir. Toroflorarasi razilasma-
da vo mediasiyaya dair qeyd-sortdo basqa gay-
da nazords tutulmayibsa, ¢okilon xorclor toraflor
arasinda borabar sokildo boliisdiirtliir [1].
Beloliklo, “Mediasiya haqqinda” Azorbaycan
Respublikast Qanununun gqobul edilmesi ilo
comiyyat miibahisolorin alternativ halli ilo bagl
boylik bir doyisikliyin astanasindadir. Diisilintiriik
ki, Qanunun diizgiin sokilds totbiq edilmasi ligiin
miivafiq alavo va doyisikliklorin edilmasino eh-

tiyac vardir. Homginin mediasiyanin totbiqinin
comiyyot torofindon adekvat qarsilanmasi tigiin
hom toskilati, ham do tobligat isi aparilmalidir.
Mediasiyanin mahiyyati ilo bagli molumatlarin
insanlara catdirilmasinda osas yiik hiiqugsiinas-
larin, KiV-lorin vo bu istiqgamotdas toskil edilocok
todbirlorin {izorina diisiir. Onlar miibahisalorin
alternativ holli tisullarindan biri olan mediasi-
yanin miitoraqqi yol oldugunu insanlara izah
etmolidirlor. Qanunun totbiqi ilo olagoadar catis-
mazlhiglar iso zaman ke¢dikco mediasiya pro-
sesi ilo bagli miioyyon tocriibo oldo edilmasi
naticasinds aradan qaldirilmalidir.
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Teopu3s I'acbimoB Hazum ority

UCTOPUSA UHCTUTYTA MEJUAIIAA, 3AKOH A3EPBAMI’KAHCKOM PECITYBJIMKH
«O MEJUALINN» 1 TPENJIOKEHUSA 11O JONNOJTHEHUAM U
W3MEHEHUSM B PSIJ1 ETO CTATEM

PE3IOME

B crarbe comepkarcs MpemyIOKEHHUS IO TOTOJHEHHSAM M M3MEHEHHMAM B psAn craTel 3akoHa AsepOaipkaHCKOI

Pecrryomuku «O megmarum» ot 29 mapra 2019 roma Ne 1555-VQ. [IpemioskeHus Mo COOTBETCTBYIOIIUM CTaThsIM OBLIH

CZIeTaHbl Ha OCHOBE MEKIYHapOJHO-IIPaBOBBIX TOKYMEHTOB, HOpM, IpuMeHsieMbIx B CIIIA u psaae ctpan CHI B cBsizu ¢

Meanauneﬁ. Kak N3BECTHO, NHCTUTYT ME€AUAIINU ABISACTCA OJHUM M3 aJIbTEPHATUBHBIX METOHAOB pa3pC€HICHUs CIIOPOB U

BIIEpBBIC BBeIeH B A3epOaiixanckoi PecyOmuke. I1o 3Tol mpruumHEe MBI cCHMTaeM, 9TO HEOOXOIMMO YCOBEPIICHCTBOBAT

3akoH «O meauanumny. Takxke HeO6XOZ[I/IMO BCCTHU IponaraHgucCTCKyro pa60Ty B 06IIIGCTBG, Y4TOOBI pacnpoCTpaHUThb

WHCTUTYT M€AUAIlNN B 06H1€CTBC, JIOHECTH €T0 BaYKHOCTH J0 JIFOJICH 1 IIUPOKO UCIIOJIB30BaTh DTOT UHCTUTYT.
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Gasimov Tabriz Nazim

HISTORY OF THE INSTITUTE OF MEDIATION, THE LAW OF THE REPUBLIC OF AZERBAIJAN
«ON MEDIATION» AND PROPOSALS FOR ADDITIONS AND AMENDMENTS
TO A NUMBER OF ITS ARTICLES

SUMMARY

The article contains proposals on additions and amendments to a number of articles of the Law of the Republic of
Azerbaijan «On Mediation» dated March 29, 2019, No. 1555-VQ. The proposals related to the relevant articles were
made on the basis of international legal instruments and norms applied in the United States and a number of CIS countries
in connection with mediation. As is known, the institution of mediation is one of the alternative methods of dispute reso-
lution and is newly introduced in the Republic of Azerbaijan. For this reason, we believe that there is necessity to improve
the implementation of the Law on Mediation. It is also necessary to carry out propaganda work in the society in order to
spread the institution of mediation in the society, to convey its importance to the people and to use this institution widely.
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Baki Dovlat Universitetinin Cinayat hiiququ kafedrasinin magistranti

UOT 34:343

SILAHLI MUNAQISOLOR ZAMANI
ERMONISTANIN BEYNOLXALQ
HUMANITAR HUQUQ
NORMALARINI POZMASI

Acar sozlar: silahli miinaqgisa, humanitar
hiiqugq, soyqirim, hiiquqa zidd, tacaviizkar, isgal-
¢, terror.

Knroueevie cnoea: soopysicennniii Kongauxm,
2yMaHumapHoe npaso, 2eHOYUo, He3aKOHHbIU, ae-
peccop, OKKYnaum, meppopusm.

Keywords: armed conflict, humanitarian law,
genocide, illegal, aggressor, occupier, terrorism.

B eynoalxalq sonadlor silahli miinaqigalordo
da vacib mexanizmdir. Beynolxalq humanitar
hiiquq osason ii¢ sonaddo ifado edilir: 1907-

vatondaslarin hiiquqlarinin qorunmasin-

ci il Quru miiharibasi qanunlart vo adatlori
haqqinda Haaqa Konvensiyasi, 1949-cu il 12
avqust tarixli Cenevro konvensiyalar1 vo 1977-
ci il Beynolxalq silahli miinaqiso qurbanlari-
nin miidafiosino dair Cenevro konvensiyalarina
I olava protokol vo insan hiiquglarima hérmot
prinsipinin oks olundugu beynolxalq hiiquq
sonadlori. Insan hiiquglarina hérmat prinsipi ilk
dofo olaraqg BMT Nizamnamosindo iimumi for-
mada tosbit olunmus, sonralar bir sira miihiim
beynolxalq sonadlords, o climlodon 1948-ci il 10
dekabr tarixli Insan Hiiquglar1 Hagqinda Umumi
Boyannamads doqiqlosdirilmisdir.
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Yuxarida adi ¢okilon beynolxalq sonadlorlo
yanasl, insan hiiquglara hormatls birbasa bag-
I1 olan bir ¢ox konvensiyalar — 1907-ci il Quru
miiharibosi ganunlart vo adotlori hagqinda IV
Haaqa Konvensiyasi, 1949-cu il 12 avqust tarixli
Miiharibo zamani miilki soxslorin miidafiosino
dair dordiincii Cenevro Konvensiyast vo 1977-
ci il Beynolxalq silahli miinaqise qurbanlarinin
miidafiosino dair Cenevro konvensiyalarma I
olave protokol, 1954-cii il Silahli miinaqiso za-
mant modoni miilkiyystin qorunmasi haqqin-
da Haaga Konvensiyasi, 1999-cu il ona olavo
protokol, ©Otraf miihiti doyisikliyo ugradan va-
sitolordon horbi vo ya istonilon digor diismon
mogsadlarls istifado olunmasinin qadagan edil-
mosi haqqinda 1976-c1 il 10 dekabr tarixli Kon-
vensiya, Hodsiz zaorarli sayila bilon vo ya se¢im-
siz naticalara malik ola bilon miisyyan adi silah
ndvlarinin istifadesine qoyulan qadagalar vo ya
mohdudiyyatlor haqqinda 1980-ci il Konvensi-
yasi, 1974-cii il Qadin vo usaglarin fovgolado
hallarda, silahli miinaqisalor dovriinds miidafiasi
hagqinda boyannamo, 1989-cu il Usaq hiiqug-
lar1 hagqinda Konvensiya, 2000-ci il Silahli
miinaqisalor dovriinds usaqlarin miidafissinden
bohs edon usaq hiiquqglar1 hagqinda Konvensiya-
ya alavo protokol vo digor beynolxalq hiiquq so-
nadlori vardir. Ermonistan adlari ¢okilon bu kon-
vensiyalarin oksaoriyyatinin istirak¢isi olsa da,
daim onlarin gortlorini pozmus vo pozmaqdadir



QANUN 01 (327), 2022

Indiki Ermeonistan vo Dagliq Qarabag ora-
zisindon azorbaycanlilarin kiitlovi ¢ixarilmasi,
dinc ohaliya qars1 zorakiliq, vohsiliklor Rusiya
hokumatinin himayasi vo komoyi ilo XX osrin
avvallarindoa, xiisusilo 1905-1907-ci illards xii-
susi viisot almisdir [3, s. 10]

XX osrin Azarbaycan tarixinin agrili-acili so-
hifalarindan, facislorlo dolu dovrlarindan biri do
azorbaycanli soydaslarimizin dogma dods-baba
torpaglart olan Qorbi Azorbaycandan kiitlovi
sokildo zorakiligqla qovulmasi, deportasiya edil-
mosidir [2, s. 90].

Ermoni vohsiliklorinin siibutu Ermonistan ora-
zisindoki atogparostlik, islam dovriine aid olan
godim abidolorin gaygisizliq nsticasindo mohv
olub getmosidir [5, s. 65].

Ermonistanin Azarbaycana 1988-ci ildon bari
baslayan tocaviizii Azorbaycanin homsorhad ra-
yonlarinda ¢oxsayli insan qirginlarina rovac ver-
mis, kiitlovi dagintilar térotmigdir. Ermonistanin
bu morholodoki isgalciliq niyyatinin osas mog-
sadlorindon biri Dagliq Qarabagi Ermonistanla
quru yolla birlogdirmok {i¢iin Azorbaycan orazi-
sindon dohliz agmaq olmusdur [4, s. 101].

Azorbaycan Respublikasinin Cinayat Macal-
lasinda beynalxalq humanitar hiiquq normalarini
pozmaga goro mosuliyyast nozords tutulmusdur.
Azorbaycan Respublikast Cinayat Mocollosinin
116-c1 maddosine osason: Silahli miinaqise za-
mani beynolxalq humanitar hiiquq normalarini
pozma, yoni: mithiim dagintilara sobab ola bilon
miihariba lisullarindan istifads etmo; otraf miihito
gosdon genis, uzun siiron vo ciddi ziyan vurma;
stilhmaramli tadbirlorin hoyata kegirilmasina vo
ya humanitar yardimin gostorilmasina calb olun-
mus $oxsi heyoto, o ciimlodon Qizil Xag¢ vo Q1-
z1l Aypara forqlondirici emblemlari olan heyata,
tikililoro, qurgulara, nogliyyat vasitsloring, tib-
bi omlaka hiicum etmo; horbi omsliyyatlarin
aparilmasi tisulu kimi miilki shali arasinda ya-
ranmis acligdan istifado etmo; yetkinlik yasina
catmayanlar1 silahli giivvolora calb etmo; horbi
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zoruratdon irali galmoyon genis miqyash daginti-
lar torotmo; miidafio olunmayan oraziloro, yasa-
y1s mantagaloring va silahsizlagdirilmis zonalara
hiicum etmo; horbi hadef olmayan, aydin goriinan
vo forglondirilon dini, tohsil, elm, xeyriyya, tibb
obyektlorina, xasto vo yaralilarin yerlosdirildiyi
yerlora horbi zorurot olmadan hiicum etmo;
horbi zorurat olmadan gosdon modoni sarvati, o
climlodon giiclondirilmis miihafizo altinda olan
madoni sarvati hiicum obyektina ¢evirma, yaxud
giiclondirilmis miihafizo altinda olan modoni
sarvatdon vo ya ona bilavasito bitisik orazilordon
horbi omaliyyatlarin dastoklonmasi ii¢lin istifado
etmo; madoni sarvatin modani, tarixi vo ya elmi
xarakterini gizlotmak vo ya mahv etmak maqgsadi
ilo onu modifikasiya etmo vo ya ondan istifado
noviini doyisdirmo; miivaqqati barisiq haqqin-
da vo ya holak olanlarin vo yaralilarin doyiis
meydanindan aparilmasi, doyisdirilmosi vo ya
daginmasi maqsadilo ddyiis omoliyyatlarinin
dayandirilmas1 barado sazisi pozma; miilki
ohaliyo vo ya doyiislords istirak etmoyon ayri-
ayr1 miilki soxslora hiicum etma; harbi omoliyyat
bolgalorindo ohaliys qarsi zorakiliq gostorms,
quldurluq etmo, omlaklarint mohv etmo, habelo
horbi zorurot bohanosi ilo omlaki ganunsuz
olaraq alma; dagidilmasi miilki ohali arasin-
da boyiik itkilora sobab ola bilon vo ya miilki
obyektloro ohomiyyatli zoror vura bilon qurgu-
lara hiicum etmo; horbi amoliyyatlarda birbasa
istirakin1 togsirkar {i¢lin askar surotdo dayan-
dirmig, hamginin silah1 olmayan va ya silahim
yera qoymagqla toslim olan, yaxud yaralanma vo
ya basqa sobobdon miigavimat gdstors bilmoyon
$oxso hiicum etmo; isqal olunmus orazilordo 6z
miilki ohalisinin bir hissosini yerlogdirma; horbi
asirlorin vo miilki soxslorin votona qaytarilma-
sin1 osassiz olaraq gecikdirmo; zorlama, cinsi
kolalik, macburi fahigalik, mocburi sterilizasi-
ya, macburi hamilalik, habels cinsi zorakiligla
olagodar bagqa horokotlor etmo; bu Macallonin
115.1-ci maddosindo gostorilon soxslori beynoal-
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xalq hiiquq normalarina zidd olaraq hobs etmo
va ya bagqga ciir azadligdan mohrum etmo, habelo
prosessual hiiquqlardan mohrum etmo —

on ildon iyirmi ilodok miiddoto azadligdan
maohrum etmo vo ya dmiirliik azadligdan mahrum
etmo ilo cozalandirlir [1, s. 103].

Ermonistan doyiis meydaninda moglubiy-
yatini etiraf edir vo Azorbaycanin miilki soxs-
lorini hodofs alaraq boseri vo insani dayarlara,
beynolxalq hiiquq vo konvensiyalara maohal
qoymur, terror vo soyqirim aktlari torodorok
harbi cinaystlor hoyata kecirir. Biitlin iqtisadi-
siyasi ugurlarina goros regional gilico sahiblonon
Azorbaycana qarst toradilon terror aktlarinin
osas moagsadi, riyakar vo manfur diismonin 6lko
rohbarliyinin doylis meydanindaki maglubiy-
yatini pardoloyorok miilki soxslori gotlo yetir-
moklo niifuzunu ytiksaltmoyo ¢alismaqdir.

Ermanistan ordusu Azarbaycan ordusu ilo {iz-
izo, tokbotok doylismok yerino, dinc sakinlori,
silahs1z qadin vo usaqglar1 hodof alir.

Ermonistan silahli qiivvalorinin  humanitar
atoskos raziligindan sonra dinc insanlar1 vo so-
horlori atoso tutmasi barbarligin ndvboti bariz
niimunasidir vo Ermanistan rohbarliyinin atogkos
cagirislarinin riyakarligdan basqa bir sey olma-
digin1 gostorir.

Ermonistanin Azarbaycana qarsi tocaviizkar
siyasoti ¢or¢ivasinda dinc insanlari, evlori, miilki
obyektlori, tibb iscilorini mogsadli atogo tutma-
st beynolxalq hiiququn fundamental normalari-
na, o ciimladon beynalxalq humanitar hiiquq veo
Cenevra Konvensiyalarina msahal qoymadigin,
0z ohdaliklorini askarcasina pozdugunu vo adi
humanizm prinsiplorindon ¢ox uzaq oldugunu
novbati dofs nlimayis etdirir.

27 sentyabr 2020-ci il tarixdon baslaya-
raq Ermonistan silahli qiivvolori novboti dofo
atogkos rejimini pozmus, Azorbaycan Respub-
likasinin orazilorine hiicum edorak diisiiniilmiis
toxribat torotmislor. Azorbaycan Respublikasinin
silahl1 qlivvolori oks-hiicum omoliyyatlar kegir-
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mis, diismonin cavabini verarok onu geri oturt-
mus, isgal altinda olan orazilorin azad edilmosi
istigamotindo Birlogmis Millatlor Togkilatinin
(BMT) Nizamnamasinin 51-ci maddosine uygun
olaraq omoliyyatlara baglamisdir.

Gonco bombalanmalart vo ya Goncayo ra-
ket hiicumlart — 2020-ci ilin oktyabr ayin-
da Azorbaycanin Gonco sohorinin Ermonistan
Silahli Qiivvelori torofindon 5 dofo ayri-ayri
bombalanmigdir. Bombalanma-

lar 2020-ci il Qarabag doylislori dévriindo bas

zamanlarda

vermigdir.

Ermonistanin miilki soxslora raket hiicumla-
rindan hoyatini itironlor va yaralananlar arasinda
azyaslhlar da vardir.

Ortada olan siibutlara baxmayaraq, Ermo-
nistan torofi hiicumlarin onun torsfindon edil-
mosini inkar etmisdir. Qondarma Dagliq Qa-
rabag rohborliyi iso yalmiz birinci hiicumun
moasuliyyatini 6z iizorine gotiirmiisdiir.

Isgalgr Ermonistan silahli qiivvalori bey-
nolxalq hiiququn norma vo prinsiplorini, 1949-
cu il tarixli Cenevra Konvensiyalar1 vo onlarin
Olavo Protokollarini, habels 10 oktyabr 2020-ci
il tarixdo saat 12:00-dan etibaron elan edilmis
humanitar atogkos rejiminin toloblorini pozaraq,
Azorbaycanin dinc ohalisini gosdon hadofs al-
magqla yasayis montogolorini agir artilleriyadan
atoso tutdu.

Bordonin bombalanmasit — Ermonistan Si-
lahli1 Qtivvalarinin bélmalari tarafindon 2020-ci
il oktyabrin 27-do Bards rayonunun Qarayusifli
kondina, oktyabrin 28-ds iso Bordo sohoarins ra-
ket hiicumlar1 edilmisdir. Hiicumlar naticosindo
27 nafor 6lmiis, 70 noforden artiq insan yaralan-
misdi. 27 sentyabr 2020-ci il tarixdon Ermonistan
Respublikasinin silahli qiivvalari beynalxalq
hiiququn norma va prinsiplorini, 1949-cu il ta-
rixli Cenevro konvensiyalar1 vo onlarin 9lavo
protokollarini, BMT-nin Tohliikosizlik Surasi-
nin gorar vo gotnamalorini, habelo elan edilmis
humanitar atoskos rejiminin toloblorini kobud
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sokildo pozaraq Azorbaycanin dinc ohalisini
gosdon hodofo almagla doyiis omoliyyatlarinin
aparildig1 bolgoys aidiyyoti olmayan sohar vo
rayonlarimiza raket vo agir artilleriya zorbolori
endirmisdir.

2020-ci il oktyabrin 28-da saat 13 radalorinda
diismonin silahl1 birlosmolari torafindon Bordo
sohorinin dinc sakinlorinin six horokotdo oldu-
gu vo ticarot obyektlorinin kompakt yerlosdiyi
oraziyo hor birinin igorisindo 72 odad 9N235
sayli, imumilikdo 144 bombaciq olan “Smer¢”
tipli omoliyyat-taktiki toyinatli 9M525 qalpali
boyiik dagidict qlivvoyo malik ballistik “Clas-
ter” tipli 2 adod raket zarbalorinin endirilmasi
noticasindo 5-1 gadin olmagqla, 21 nofor holak
olmus, 8-1 usaq, 15-1 gadin olmaqgla 70 soxs iso
miixtalif doracali badon xasaratlori almisdir.

Bundan basqa, raket zorbalorinin tosirindon
30-dan artiq miilki infrastruktur obyekting, dinc
sakinloro moxsus 20-don artiq fordi yasayis
evlorino va 22 noqliyyat vasitasine xiisusilo kiilli
miqdarda ziyan doymisdir.

Notico:  Azorbaycanin  dinc  ohalisinin
hoyat vo saglamligi {¢iin ciddi tohliiko ya-
radan Ermonistanin 6lkomizo qarsi bu horbi
toxribatlari, insanlarin tokco fiziki vo maddi
cohotdon deyil, monavi-psixoloji baximdan da
agir vo riskli voziyyotdo qalmalarina, yasamagq,
tohliikkesiz vo saglam otraf miihitdo yasamaq
vo digoar fundamental hiiquq veo azadliglarinin
kobud sokildo pozulmasina sabob olur. Buna
goro do beynolxalq toskilatlart vo niifuzlu diin-
ya dovlatlorini odalstli siilhiin oldo olunmasi
saylorina zarbs vuran Ermonistan Respublika-
sindan miihariba cinaystlorine, miilki ohalinin
hiiquq ve azadliglarinin kobud sokildo pozul-
masina sabob olan cinayotkar omolloring, is-
gal faktina qeyd-sortsiz son qoymagi tolob
etmoyo, bu Olkoyo miinasibotdo beynolxalq
hiiquqgi masuliyyat miioyyon edon tocili todbirlor

g0rmaya ¢agiririq.
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Araesa Hapmun Paur reissl

HAPYIIEHUE APMEHUEN MEXKIYHAPOJTHOT'O T'YMAHUTAPHOI'O ITPABA BO BPEMSI
BOOPYXXEHHBIX KOH®JIUKTOB

PE3IOME

CoOnroficHHe TPHUHIKIA 3aIMUTHl TPAB YCIOBEKAa SIBISCTCS OJHHUM W3 OCHOBHBIX (DAKTOPOB, BIIMSIONIMX Ha

YPETYINPOBAHHE MEXIYHAPOIHBIX KOH(IUKTOB. APMEHHUS, «IPUCOCTUHUBINASCT» K OONBIIMHCTBY MEXIyHApOIHO-

MMpaBOBbIX JOKYMCHTOB, I'py60 HapymacT HX IOJOXCHUSA. Baxno CcO3/1aTb CHCHI/IaJ'[I)HHﬁ TpI/I6yHaJ'I JUIsL HaKa3aHUusA

BUHOBHBIX B IIPECTYIUICHHSIX, COBEPIICHHBIX ApMeHuel npotuB AsepOaiipkana. [I[piMeHeHrne MeX/IyHapoIHOTO MpaBa

1 3amuMTa mpaB YE€JIOBEKA MOTYT OCYLIECTBIATHECA B COTPYAHUYCCTBE C KIIFOYEBBIMH OpraHaMH, TaKMMH Kak CoseTt

Besonacroctn OOH, Mexnynaponnslii Cyq, cHenManu3HpOBaHHBIMHU yupexaAeHUusMH, BKIrodas CoBeT Mo ImpaBaM

YCJIOBCKa U APYI'UMU COOTBETCTBYIOIIIUMU OpraHaMu.
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ARMENIA’S VIOLATION OF INTERNATIONAL HUMANITARIAN
LAW DURING ARMED CONFLICTS

SUMMARY

Adherence to the principle of protection of human rights is one of the main factors influencing the settlement of in-
ternational conflicts. Armenia, which has «joined» most of the international legal instruments, is grossly violating their
terms. It is important to establish a Special Tribunal to punish the perpetrators of crimes committed by Armenia against
Azerbaijan. The application of international law and the protection of human rights can be carried out in cooperation with
key bodies such as the UN Security Council, the International Court of Justice, specialized agencies, including the Human
Rights Council and other relevant bodies.
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YENi NOSRLOR

PROFESSOR MiRAGA COFORQULIYEVIN
«CINAYOT MUHAKIMO iCRAATINDA DOVLOT
DILININ TOTBIiQI: UMUMMILLI LIDER
H.9.OLIYEVIN DIL SiYASOTI KONTEKSTINDO»
ADLI MONOQRAFIYASI HAQQINDA

Hor bir asorin, forq etmoz, dorslik, dors vosaiti, dissertasiya vo ya monogqrafi-
yanin doyari onun movcud oldugu dovriin talabloring no doracods cavab vermasi
ilo ol¢iiliir. ©gor yazilan asor vo onun mozmunu comiyyatin, dovlatin qarsiya
goydugu ictimai-siyasi, sosial-igtisadi, elmi-moadoni inkisaf sahasindo qarsiya
qoyulan vozifolorlo homahongdirss, onda bu monoqrafiya aktual vo yenidir,
istehsalat tigiin lazimdir, nozori vo praktik shomiyyato malikdir. 9ks halda bu
moziyyatlordon uzaq olan monoqrafiya quru sozliikkdon, kagiz yigimindan basqa
bir sey deyildir.

Professor Miraga Osrof oglu Cofarquliyevin «Cinayat miithakims icraatinda
dovlat dilinin totbiqi: imummilli lider H.O.Oliyevin dil siyasoti kontekstindo»
adlit monoqrafiyasina bu aspektdon yanassaq, onda asorin doyarlondirilmasi ¢ox
vacib magamlardan xabar verir. Hagqinda danisdigimiz monogqrafiya giris, dord
fasil, natico vo istifado olunmus odobiyyat siyahisindan ibarotdir.

Monografiyanin I foslindo milli dil, dovlet dili, millstloraras: ilinsiyyot
dili: onlarin anlayis1 vo cinayst miithakimo icraatinda rolu — timummilli lider
H.9.0Olyevin dil siyasoti kontekstindo masalslor ohato olunmaqla, burada fic
asas masalalor sorh edilmisdir. Sonraki hor ti¢ foslin har birindo miisllif {i¢ vacib
vo aktual nozori vo praktiki mosalalori yiiksok soviyyoado tohlil edorok cinayot-
prosessual ganunvericiliyin inkisafina dair doyorli tokliflor irali stirmiisdiir.

Monografiyanin hasr olunmus moévzunun tohlili ilo 0 uzun illordir ki, mosgul
olur vo naticodo miisllif hom Azorbaycanda, hom ds beynolxalq alomds niifuzlu
bir alim kimi gobul olunmusdur.

Bizi sevindiron bir hal da ondan ibaratdir ki, istinad etdiyimiz monoqrafiya
imummilli lider H.9.9liyevin qarsidan golon 100 illik yubileyino goéro onun
oziz xatirasing ithaf edilir.
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Monogqrafiya cinayot mithakimo icraatinda dovlst dilinin totbiqi ilo bagl ¢ox
vacib vo aktual mosoalalorin sorhino hosr olunduguna gora onun ¢ap olunmasini
mogsadomiivafiq hesab etdik. Monoqrafiya ¢ox gozal bir tortibatda bu ilin
yanvar aymda «Qanun Nosriyyatiznda ¢ap olunub.

Monogqrafiyani nasriyyatdan olds eds bilorsiniz.

AMEA-nm Hiiquq va insan Haqlar

Institutunun bas elmi iscisi, hiiquq iizro

elmlor doktoru, professor, Avropa Humanitar

Elmlor Akademiyasimin haqiqi uizvii H.S.Qurbanov
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“QANUN” JURNALINA ELMi MOQAL®O TOQDIM ETMOK UCUN
QOYULAN TOLOBLOR

. Moqalolor redaksiyaya ii¢ dildo (Azorbaycan, rus vo ingilis) togdim edilo bilor. Bir dildo
toqdim edilmis moaqalonin sonunda digor iki dilds xiilase verilmalidir. Masalon, oagar mogalo
Azorbaycan dilindo yazilmisgsa, bu zaman sonda rus vo ingilis dillorindo xiilaso verilmalidir.
Maogqaloalorin miixtolif dillords olan xiilasalori bir-birinin eyni olmali vo mogalonin mozmununa
uygun olmalidir. Magalods miiallifin vo ya miiolliflorin goldiyi elmi natico, isin elmi yeniliyi,
totbiqi ohomiyyati va s. xiilasado y1gcam sokildo 6z oksini tapmalidir. Xiilasolor elmi vo qram-
matik baximdan ciddi redakto olunmalidir. Hor bir xiilasodo mogalonin adi, miiollifin vo ya
miislliflorin tam adi gostorilmalidir.

. Mogqalalarin matnlori Times New Roman — 12 srifti ilo (masalon, Azarbaycan dilinds latin
olifbasi, rus dilinda kiril slifbasi, ingilis dilinds ingilis alifbasi ilo) 1 intervalda ¢cap olunmalidir.
. Mogalado miiallif(lor)in igsladiyi miiossiso(lor) vo homin miiassiso(lor)in tinvan(lar)1, mislliflorin
telefonlari, elektron pogct tinvan (lar)1 gostorilmalidir.

. Elmi maqalenin sonunda elm sahasinin vo maqalonin xarakterine uygun olaraq, miislliflorin
goldiyi elmi natico, isin elmi yeniliyi, totbiqi shomiyyati vo s. aydin sokildo verilmalidir.

. Maqgalonin movzusu ilo bagli elmi monbolors istinadlar olmalidir. Magalonin sonunda
verilon adobiyyat siyahisi olifba ardicillig1 ilo némrolonmoali vo kodlasdirilmalidir. Istifado
zamani oavvalco Azorbaycan, sonra tiirk, daha sonra rus, sonda iso digor xarici dillordo olan
odaobiyyatlar gdstorilmali vo kodlagdirilmalidir. Matndo istinadlar odobiyyat siyahisin-
da gostorilon ardicilligla isaro olunmalidir. Masalon, [1] vo ya [1, s. 125]. Eyni odobiyyata
motndo basqa bir yerdo tokrar istinad olunarsa, onda istinad olunan homin adobiyyat ovvalki
nomrs ilo gostorilmalidir.

. Ddobiyyat siyahisinda verilon hor bir istinad hagqinda molumat tam vo doqiq olmalidir. Isti-
nad olunan monbanin bibliografik tasviri onun néviindon (monogqrafiya, dorslik, elmi maqalo
va s.) asili olaraq verilmolidir. Elmi maqalslars, simpozium, konfrans vo digor niifuzlu elmi
todbirlerin materiallarina vo ya tezislorino istinad edorkon moaqgalonin, maruzonin va ya tezi-
sin adi1 gdstorilmalidir. Istinad olunan monbonin bibliografik tosviri verilorken Azorbaycan
Respublikasinin Prezidenti yaninda Ali Attestasiya Komissiyasinin “Dissertasiyalarin tortibi
qaydalar1” barads qiivvads olan tolimatin “Istifade edilmis adabiyyat” blmasinin 10.2-10.4.6.
toloblori osas gotiiriilmalidir.

. Magalonin sonundaki adabiyyat siyahisinda son 5-10 ilin elmi moagalolorine, monoqrafiyalarina
va digoar etibarli monbaloring iistiinliik verilmolidir.

. Hor bir maqalads UOT indekslor vo ya PAJS tipli kodlar vo agar sozlor gostorilmalidir. Agar
sozlar ii¢ dilds (maqalanin va xiilasalorin yazildigi dillords) verilmalidir.

. Maqalaya, onun dorc edilmasinin miimkiinliiyii haqqinda ekspert royi vo elmi miiossisonin
Elmi Surasinin protokolundan ¢ixaris (elmi miiossisolords islomoyon hiiqugsiinaslara ekspert

royi kifayotdir) olavo edilir.

10. Hor bir moagalo miisllifi magalonin dorc olunmasi ilo olagodar redaksiyanin hazirladigr misllif
anketini doldurmal1 vo onu imzalayaraq, maqalonin tezis soklinds dorc olunmus variant istis-
na olmagla, avvallor hor hansi bir dildo nosr edilmadiyini tosdiq etmalidir.
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11. Jurnalda “avvali 6ton sayimizda”, “ard1 ndvboati ndmrado™ adi altinda seriya moaqaloalorin dorc
olunmasina icazo verilmir.

12. Jurnalin némralarinde miiallifin vo ya miislliflorin yalniz bir moqalasi darc edils bilor.
13. Plagiat moqalolorin nosri qadagandir. Belo bir fakt askar edildikdo redaksiya miisllif(lor)o

qars1 sanksiya totbiq etmoklo (bir nego ndmrads ¢ap edilmomak, il orzinds ¢ap edilmomok
Vo s.)
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1.

3.

TPEGOBAHMS ITPEACTABJIEHUSI HAYUHBIX CTATEN
B HAYYHO-IIPABOBOI 2KYPHAII “TAHYH”

Crarpy NpEeACTaBISIOTCS B PeJaklMi0 Ha TpexX s3blKax (a3epOailXKaHCKOM, aHTIMICKOM U
pyc-ckoM). B KOHIe cTaThy, NMpENCTaBIEHHOM Ha OJHOM U3 S3BIKOB, HOJKHBI OBITH pe3ioMe
Ha JIBYX OCTaIbHBIX s3bIKax. Harmpumep, eciu craThsl JaHa Ha a3epOailKaHCKOM SI3bIKE, TO
pe3ioMe JOJIKHBI ObITh Ha aHIVIUKACKOM U PYCCKOM $3bIKax. Pe3toMe craTeil, KOTOpbIe J1aHbl Ha
pa3HbIX S3bIKaX, HOJKHBI ObITh MIIEHTUUHBIMU U COOTBETCTBOBATh COIEPXKAHUIO CTaThu. B pe-
3I0M€ JOJIKHBI BKpaTlie OTpaxaTbCsl pe3yJIbTaThl HAyYHBIX MCCJIEJOBAHUI, HAyyHas HOBU3HA,
MPaKTUYEeCKOe 3HAYeHHEe W Ip. BBIABUHYTBIX aBTOPOM (aBTOpaMu) cTaThbH. Pe3ioMe HOIXKHBI
OBITh CTPOTO OTPEJAKTHPOBAHBI C HAYYHOW M TPaMMAaTHYECKOH Todyek 3peHus. B xaxmom pe-
310M€ JIOJIKHO OBITh YKa3aHO IOJTHOE Ha3BaHUE CTaThU, MM aBTOpPa (aBTOPOB);

. Texctel crareit 1oKHBI ObITh HaOpaHbl wprgToM Times New Roman, pazmep mpudgra — 12

(HarpuMmep, Ha a3epOallKaHCKOM U aHIJIMHCKOM $SI3bIKaX JIATHHHIIEH, Ha PYCCKOM — KHUPHJI-
muueil) u uHtepsail — 1. CtaTby NPENOCTaBIAI0TCA B 2JIEKTPOHHOM M medaTHoM (1 ak3eMi-
JISIp) BUIE;

B crarbe momxHBI OBITH yKa3aHbl (paMUIIMs, UM U OTYECTBO aBTOpa (aBTOPOB), UX HAYYHOE
3BaHWe, Ha3BaHUE U aIpec OpraHu3aluu, B KOTOpoil oH(K) paboTaer(ioT), TenedoHbl, agpec
BIIEKTPOHHOW TOYTBI;

. B KOHIIE H&y‘lHOfI CTaTbu JOJI2KHBI OBITH SICHO W3JI0XEHBI PE3YyIbTAaThl HAYYHBIX HCCIICAOBA-

HUM, Hay4dHasd HOBU3HA, MMPAKTUYCCKOEC 3HAYCHUEC U IIP., B COOTBETCTBHUU C JIaHHOU OTpaciiblo
HAYKHU U XapdaKTCPOM CTaTbU;

. JOIXHBI OBITh YKa3aHbI CCHTKM HA HayYHbIE UCTOYHUKH T10 TIpeaMeTy ctathi. bubmmorpacgu-

YeCKU CITUCOK MPHUBOAUTCS MOCTIE TEKCTa CTaThU B aIpaBUTHOM MOPSIIKE U 3aKOIUPOBAHHOM
copme. [Ipu KcroNb30BaHUM CIIEpBa AaeTCd U KOAUPYETCs JInTepaTypa Ha a3epOaiiKaHCKoM,
MIOTOM Ha TYPelKOM, Jajieeé Ha PYCCKOM M, HAaKOHell, Ha aHIIMUCKOM si3bikax. CChUIKM B
TEKCTe CTaThU JOJIXKHBI COOTBETCTBOBATh OuOMMorpacduyeckomy crucky. Hampumep, [1] wim
[1, c. 125]. Ecnu B TekcTe HA OAHY U Ty XK€ JIUTEpPaTypy UMEETCS CChIIKA B JIPYTOM MECTE, TO
HACTOSIIAd JTUTepaTypa JOJKHA ObITh YKa3aHa MOJ MPEXHUM HOMEPOM;

. Madopmanust o Kaxoii ccblike, JaHHOW B OMOIMorpaduueckoM CIUCcKe, JoKHa ObITh MOJI-

HOU ¥ To4yHOH. Bubnmorpacguyeckoe onucaHue CChbUTAEMOr0 MCTOYHUKA JOJKHO OBITH TaHO
B 3aBHCHUMOCTH OT ero Buia (MoHorpagus, ydeOHMK, HaydHasl CTaThsl M T.1.) KHUT. JLOJKHBI
OBbITh yKa3aHbl Ha3BaHUs CTaTell, JOKJIQJ0B U TE3HCOB IIPU CChUIKE HA HAayuyHbIE CTaThbH, MaTe-
pUaIbl U TE€3UChl CUMIIO3UYMOB, KOH(EPEHLIMI U JPYIUX MPECTUXHBIX HAyYHBIX MEpOIpUs-
tuil. Ilpu GubnarorpadpuueckoM OrnMcaHUU JOJKHBI OBITh B3STHI 32 OCHOBY TpeboBaHus 10.2-
10.4.6. paznena «Mcnonp3oBanHas auteparypa» [IpaBun coctasiienus nqucceprauuil Boiciei
Atrecraumonnoit Komuccun nipu INpesupente AzepOaiimxanckoit Pecryonukuy;

. B manHOM crmcke JIUTEPATYphbI 1OCJIE CTATbU HOJIKHO OBITh HaHO HNPEAIIOYTCHUE HAYYHBIM

CTaThsIM, MOHOTpaUsIM U APYIUM JOCTOBEPHBIM MCTOYHUKaAM nocienHux 10-15 ner;

. Crarps J0JXHA cojepxarh KitoueBble cioBa, YAK-unnekcel wim xkoasl tuna PACC. Kito-

YEBbLIC CJIOBA JOJIXKHBI OBIThb HAaHbl HAa TPEX A3bIKax (Ha TEX A3bIKAX, Ha KOTOPBIX HAIIMCAHBI
CTaTbid U pC3IOMC);

. K cratpe IpujIaracTcda 3KCIEepTHOC 3aKJIIIOYCHHUE O BOSMOXKHOCTHU OHy6JII/IKOBaHI/I$I N BBIIIMCKA

u3 npoTtokona Yuénoro CoBeTa HaydHOro ydypexjaeHus (IopucTaM, He pabOTaoUIMM B Hayy-
HBIX YYPEXJAEHUX, JOCTATOUHO DKCIIEPTHOTO 3aKJIIOUYEHHUs);
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10. Kaxmplii aBTOp CTaThu JAOJIKEH 3aIOJHUTh M MOANUCATh aBTOPCKYIO aHKETY, BhIpaOOTaHHYIO
penakiueil, MOATBEPAUB 3TUM HEOIyOJIMKOBaHUE IaHHOW CTa-ThH paHblle Ha KaKOM-HUOYIb
3bIKe, MCKJII0Yas OIyOIMKOBAaHHBIN TE3MCHBIN BapUaHT;

11. B xypHane He pa3periaercs onyOJIMKOBaHUE CEpUIHBIX cTaTeil moj 3arnaBueM «Hauano B
npeabIyeM HoMepe», «IIpononkeHue B CleayloeM HoMepe»;

12. B BeImycKax XypHaja BO3MOXHO ONMyOJWKOBaHHE TOJBKO OJHOW CTaThW aBTOpa (aBTO-
poB);

13. 3anperaercs onyOauKoBaHUe IUlaruaTHelx crateil. IIpu BbIgBIeHMM Takoro ¢pakra pena-
KIMs BIpaBe MPUMEHITh CaHKIMH (HeomyOJIMKOBaHME B HECKOJIBKHUX HOMEpax B TEUCHUE
rojia u T.1.) IPOTUB aBTOpa (aBTOPOB).
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REQUIREMENTS OF REPRESENTATION OF SCIENTIFIC ARTICLES TO
SCIENTIFICAL —- LEGAL MAGAZINE “GANUN” (THE LAW)

. The articles are presented to the editorial staff in three languages (Azerbaijani, English and
Russian). After the article was presented in one of the languages it should be attached also
summary (abstraction) in two other languages. For example, if the article is in the Azerbaijani
language the summary should be in English and Russian languages. The summaries of article
presented in different languages should be identical and correspond to the contents of the article.
The summary should in detail be reflected the results of scientific researches, scientific novelty,
practical importance, etc. suggested by the author (authors) of article. Summaries should be
strictly edited from the scientific and grammatical point of views. Each summary should include
full name of the article, name of the author (authors).

. Texts of articles should be typed in font Times New Roman, font size — 12 (for example, the
Azerbaijani language in the Latin, the Russian in Cyrillics, the English in English letters) and
with an interval — 1. The articles are presented in electronic and print (1 copy) version.

. The article should include the surname, name and patronymic of the author (authors), their
scientific degree; the name and address of the organisation they work, phone numbers and e-
mail address.

. In the end of the scientific article there should clearly stated results of scientific researches,
scientific novelty, practical importance and so forth in accordance with the mentioned branch
of science and the character of article.

. The article should include references to scientific sources on subject of the article. The
bibliographic list is given after the text of article in alphabetic order and in the coded
form. First is given and coded the literature in Azerbaijani, then in Turkish, further in
Russian and at last in English languages. References in the text should correspond to the
bibliographic list. For example, [1] or [1, p. 125]. If the text includes on the same page the
same literature with a reference in other page, then, the literature should be pointed under
the former number.

. The information on each reference given in the bibliographic list should be full and exact.
The bibliographic view of the referred source should be given in dependence on its kind of
books (the monography, the textbook, the scientific article, etc.). It should be specified the
names of articles, lectures and theses with the reference to scientific articles, materials and
theses of symposiums, conferences and other prestigious scientific actions. The bibliographic
view should base on the requirement 10.2-10.4.6 of the “Used literature” section of the Rules
of working up dissertations of the Higher Attestation Commission under the President the
Azerbaijan Republic.

. In the mentioned list of the literature after the article, the preference should be given to scientific
articles, the monographies and other reliable sources of the latest 10-15 years.

. The article should contain keywords, the UDC indexes or PASZ type of code. Keywords should
be given in three languages (in those languages on which the article and the summary were
written).
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9.

10.

11.

12.

13.

The article is attached by expert review on possibility of publication and extract from the
protocol of Academic Council of the scientific institution (the lawyers, not working in the
scientific establishments need only expert review).

Each author of article should fill and sign the author’s questionnaire developed by the editorial
board, having confirmed non-publication of the given article earlier in any language, excepting
the published thesis variant.

In magazine, the publication of serial articles under the title “the beginning is in the previous
1ssue”,”’to be continued” is not allowed.

In the issues of magazine it is allowed publication of only one article of the author
(authors).

Publication of plagiarist articles is forbidden. In such cases, the editorial board has the
right to apply sanction (non-publication in several issues in a year, etc.) against the author
(authors).
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